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WELCOME ...
All of us in Pinsent Masons’ restructuring team 
are delighted that you are joining us today at the 
ninth Pinsent Masons Restructuring and Insolvency 
Conference – the largest restructuring conference in 
Europe; indeed, one of the largest in the world. 

Last year, we had planned for this to be an ‘in-person’ 
conference, but unfortunately high covid-19 numbers 
meant that we did not wish to host a super-spreader 
event. As a result, for the first time we presented the 
entire conference virtually. 

It’s great to be back in person however! Once again, we 
are pleased to see so many delegates from across the 
UK, Ireland and around the world joining us. We thank 
you for doing so and hope that you will find the day both 
informative and entertaining. 

The programme today, as usual, is focused on the 
areas we believe to be most of interest to restructuring 
professionals and we have devised a day of seminars 
which we hope would appeal to all. 

The conference is not only an opportunity for all of you 
to hear from our team and guest speakers, but also to ask 
us questions on issues arising out of the presentations, 
which we will answer at the event or shortly thereafter. 

With our growing geographical footprint in the UK and 
overseas, the Pinsent Masons Restructuring team has 
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become the most talked about group of any major law 
firm. Our knowledge and reach is always available to 
you and the size of our conference underlines this. We 
offer restructuring expertise in each of our UK offices as 
well as those in continental Europe and beyond. 

All of the Pinsent Masons conference team have worked 
very hard over the past few months to bring you today’s 
programme. We hope that the day passes smoothly, but 
if any issues do arise, please do not hesitate to email 
2022conference@pinsentmasons.com.

Thank you once again for joining us today. 

Nicholas Pike
Conference Director
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PINSENT MASONS
Pinsent Masons – a purpose-led, professional 
services business with law at the core
Working with us, you’ll have the support of an award 
winning, multinational business with a presence in 
27 locations on four continents. We combine scale 
and geographical reach with the simplicity of working 
with a well-connected partner: a consistent firmwide 
proposition with a small firm feel.

Decades of experience supporting clients in five strategic 
global sectors…
We make it our business to know yours. Our depth of 
knowledge and expertise in Energy, Financial Services, 
Infrastructure, Real Estate and Technology, Science 
and Industry enable us to deliver bold, innovative and 
relevant solutions to the 90% of our clients who work 
in these five sectors.

How our purpose drives your success…
We have a purpose-led strategy: to make business work 
better for people. No other law firm has aligned every 
aspect of its business around a sense of purpose like 
we have. It guides us as we create the kind of inclusive, 
diverse, considerate firm we hope you will want to 
work with.

Law remains at the heart of what we do but the 
varied skillsets of our people, innovative technologies, 
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efficient processes, and purpose-led approach will 
provide you with a unique competitive advantage. In 
addition to lawyers, you’ll have easy access to a range 
of professionals, from lawyers to tax experts to data 
specialists and project managers, to support you across 
every area of your business. All through a single firm.

Business goals that are supported by our people and our 
culture…
We’ve taken steps to make people feel good about 
working for us in many ways. One of those ways is to be 
proactive in promoting inclusion and belonging – we’re 
passionate about creating a workplace where people 
have an equal opportunity to shine. We were proud to be 
recognised as a top 20 Diversity Leader by the Financial 
Times, ranked 11th in its ‘Diversity Leaders 2021’ report. 
In 2020, we were once again recognised in the UK as a 
Times Top 50 Employer for Women.

Increasing efficiencies through innovation
We have been transforming ourselves in response to 
upheavals in the legal market. While retaining law as 
our core, we are developing our business so that we 
also deploy a range of professional disciplines to meet 
clients’ needs. By combining the skills of our people 
with technology and efficient processes we are offering 
innovative solutions to help clients achieve their 
business ambitions.
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Consistently ranked as one of the most innovative law 
firms in Europe for the past four years, we are always 
looking for ways to save our clients time and cost, 
reduce their risk and free up their legal teams to do the 
really valuable work. Our SmartDelivery products and 
services, have been developed in partnership with our 
clients for their benefit.

How our values add value to your business…
Approachable, Bold, Connected – three simple yet 
powerful values. They flow through our organisation to 
make your experience of working with us the best one 
possible, while ensuring we always do what’s right.

Approachable – we’d like to think all our people are 
approachable, down-to-earth and respectful – and that 
you wouldn’t hesitate to come to them for support and 
advice, no matter the situation. Bold – there are times to 
play it safe and times to push the boundaries. We know 
exactly when to do both to make sure your business gets 
the best outcomes. Connected – strong relationships 
can be hugely positive for your businesses. That’s why 
we’re not only keen to build the one between ourselves, 
but those between our own people. In return, they give 
us a diverse range of perspectives on life and business, 
adding value to our organisation and keeping us firmly 
connected to the wider world.
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Pinsent Masons’ Restructuring Team
We help lenders, insolvency practitioners, investors, 
directors, creditors and all those concerned with 
the restructuring of distressed businesses, as well as 
working with those investigating the causes of failure. 
We have a range of specialist experience for which we 
are renowned and unrivalled in this sector. Our team is 
one of the largest specialist Restructuring teams of any 
UK law firm and is one of the few to advise in all three 
UK jurisdictions. Internationally, our team members 
have advised on cases throughout the world, including 
most major restructurings of the last decade. Here are 
just some of the situations and sectors on which we 
regularly advise.

Asset based lending 
We operate a full service asset-based lending practice 
which includes deal origination, restructuring and 
litigation in relation to all asset classes, including 
receivables, inventory, plant and machinery and 
property. The firm has strong ties both with domestic 
clearing banks and with alternative capital providers as 
well as acting for borrowers seeking finance in the asset 
based lending market.

The firm has strong ties with domestic clearing banks 
but also with alternative capital providers and borrowers 
seeking finance in the asset-based lending market. We 
offer pragmatic and responsive advice to funders and 
borrowers on all stages of a transaction – from deal 
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structuring through to operational matters during the 
life of a facility.

Automotive
We are genuinely embedded in this industry. Strong 
links with Warwick Manufacturing Group (WMG) give 
us early insight into the trends, opportunities and 
challenges facing this sector. Our restructuring team 
has advised for many years focusing on restructuring in 
the automotive supply chain and have taken a lead role 
on the insolvencies of several high profile suppliers.

Casual dining
Casual dining has been hard hit by a combination of 
a very difficult trading environment and changing 
consumer habits in recent years. This has led to a 
number of failures in the sector and several high profile 
brands undergoing a CVA in order to try to restructure 
their restaurant portfolio.

With one of the largest teams experienced in the 
casual dining sector, we have worked on a number of 
high profile assignments in this sector in recent times, 
including Gaucho, Cau, Byron, Jamie’s Italian, Prezzo, 
Carluccio’s, Rainforest Cafe and Ed’s Easy Diner.

Business disposals
Business and asset disposals can be a key part of any 
successful rescue strategy. Our teams frequently advise 
corporates, insolvency practitioners and investors from 
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across the UK and overseas on a wide range of disposals: 
from accelerated M&A to prepacks.

Charities
Our Restructuring team is one of very few with specialist 
experience in the charitable and not-for-profit sector. 
We advise interim managers appointed by the Charity 
Commission to investigate improper conduct and act for 
trustees faced with a combination of declining revenues 
and increasing financial obligations. Our team is skilled in 
the unique demands that arise on such assignments and 
have successfully restructured a number of distressed 
charities.

Construction and Infrastructure
Pinsent Masons is the world’s leading adviser to 
the global construction market. This gives our team 
unrivalled knowledge of the sector and the issues faced 
by businesses working within it during times of financial 
distress. One of our consultants is Richard Davis, author 
of the leading text in the area.

Consumer Finance
We are immersed in this industry, with in depth 
knowledge of the banking, savings and lending 
(including personal loans and credit cards) products 
and services. We are one of the leading firms advising 
the wealth management sector, covering investments, 
share dealing and platforms. We are also recognised for 
our payments sector expertise. 
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Cross-border restructuring and asset recovery
Our restructuring practice is not confined to the UK. 
Our offices in Europe, the Middle East, Australia, Africa 
and Asia, together with a network of associated firms 
throughout the world, enable us to service clients’ 
needs worldwide. We have considerable experience of 
both the EU Regulation on Insolvency Proceedings and 
the UNCITRAL Model Law on Cross-Border Insolvency 
and have assisted clients in all major jurisdictions 
throughout the world.

Debt restructuring and non-performing loans, sales and 
purchases
We are panel advisers to the UK clearing banks and 
regularly advise both lenders and corporates on debt 
restructuring assignments. Whether you are looking 
to reschedule debt, to swap debt for equity or to trade 
debt and security, we have experts who can help to find 
the best solution for you.

Directors’ duties
We understand that directors of a company in financial 
distress face a myriad of potential issues. Our team has 
advised boards and individual directors of many well 
known companies as to their duties and responsibilities 
with a view to comprehensive risk management.

Education
We are a market leading provider of legal services in the 
education sector and have a dedicated team of over 150 



Pinsent Masons 2022 Restructuring and Insolvency Conference 12

specialists worldwide. Our education finance team acts 
on matters relating to a wide spectrum of financing, 
from complex debt capital market products and private 
placements to working capital, investment and capital 
development facilities and advice on all restructuring and 
insolvency issues, including inter-creditor agreements 
with the Department for Education.

Energy
We have deep sector-specific knowledge gained by 
advising on energy projects and transactions as well as 
being at the forefront of major regulatory reforms for 
over 25 years. We have acted on a significant number of 
the energy supplier administrations and Supplier of Last 
Resort (SoLR) appointments to have taken place over 
the last few years, and particularly through the recent 
gas price inflation. Other recent highlights include 
advising a gas shipper on a corporate restructuring and 
overseeing a distressed trade sale of a customer book.

Health & safety
We are recognised leaders in advising insolvency 
practitioners on health & safety and other regulatory 
matters. Our specialist team has advised many of 
the UK’s leading insolvency practitioners on pre-
appointment planning, documentation and processes 
and we have advised on several extremely sensitive 
matters involving criminal prosecutions.
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Healthcare
The care sector is highly regulated and many restructuring 
options are not viable when dealing with a business 
whose primary focus must be maintaining the highest 
standards of care for vulnerable service users. Working 
with our dedicated Healthcare team, we have advised on 
many of the leading cases involving financially distressed 
businesses in this sector.

Non performing loans
The credit crisis resulted in a need for banks to increase 
capital requirements. In turn, this led to an increased 
focus on selling portfolios of non-performing/non-
core loans by banks to purchasers of distressed assets 
– frequently distressed debt funds. We act for numerous 
banks and funds acting as sellers and purchasers of these 
portfolios and often conduct the due diligence necessary 
in connection with the transactions. 

Payment and performance security
As noted above, Pinsent Masons is the world’s leading 
law firm providing tailored solutions to the construction 
and infrastructure sector. Our specialist major project 
finance and security team comprises a range of specialist 
skills (financing, restructuring, insolvency, litigation, 
security/credit support) allowing us to advise on the 
structuring of projects and security packages to protect 
against future distress. We have extensive experience in 
dealing with drafting, registering, calling and defending 
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calls on bonds, guarantees and letters of credit across 
major construction and infrastructure projects globally.

Partnership restructuring and insolvency 
Our team has advised on the most well known partnership 
restructurings, including a number of law firms and other 
professional service partnerships. Consensual rescue is 
the key to success on any partnership assignment and 
we have considerable experience in advising all types of 
stakeholder in these situations. 

Pensions
Pinsent Masons has the largest pensions practice of 
any UK law firm. Through our specialist Regulator 
Engagement and Covenant Team (REACT), we advise 
trustees, employers, lenders and insolvency practitioners 
on some of the most complex and innovative solutions 
to the difficulties presented by defined benefit pension 
schemes in deficit.

Real Estate
Our dedicated Real Estate Restructuring practice 
advises on a wide range of real estate restructuring and 
insolvency assignments. These include shopping centres, 
other retail, leisure, care homes, caravan parks and all 
types of commercial premises. Our property team is 
300 strong and advises across all three UK jurisdictions, 
as well as internationally.
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Regulatory and compliance 
Insolvency practitioners operate under increasing 
scrutiny from creditors and regulators alike. Our 
team advises IPs, regulators, directors and debtors on 
compliance issues including complaints, health and 
safety, remuneration and expenses, regulatory visits, 
conflicts, block transfers and negligence claims.

Restructuring and insolvency investigation, dispute 
resolution and mediation 
Investigation into the causes of financial distress 
frequently leads to the pursuit of claims against third 
parties seeking redress for creditors and other interested 
parties. Our partners have an outstanding reputation 
for investigatory work and have acted on a number 
of high-profile assignments, successfully recovering 
assets worldwide through the use of swift litigation 
remedies. Outside formal court proceedings, we have 
also achieved settlements for clients through the use of 
effective mediation.

Retail
As part of our retail sector team, our Restructuring team 
advises on some of the UK’s most high-profile retail 
assignments. Whether advising on rescues through debt 
restructuring, a CVA or disposals, our team can assist.
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Supply chain
The modern supply chain is highly integrated, driving 
efficiencies between businesses within it, often across 
borders. Supply chain failure through insolvency is, 
therefore, of critical concern to these businesses and 
can be a major source of risk. We regularly work with 
clients on pre-insolvency risk auditing and contingency 
planning as well as in disaster recovery work post-
appointment.

Keeping You Informed –  
Guides, News and Other Media
We understand how important it is for established 
restructuring and turnaround professionals to keep 
abreast of developments. We also recognise that, for 
those new to the area, there are many pitfalls for the 
unwary. With this in mind, working with our clients 
we have developed a comprehensive range of media 
including news and updates, client guides and client 
events designed to keep you ahead of the game. 
We also have an email helpline at restructuring@
pinsentmasons.com. In addition, we offer a helpline 
service during office hours whereby our clients and 
contacts can consult us free of charge informally with 
their restructuring and insolvency queries.

Finally, we offer a comprehensive legal update seminar 
programme, where we will deliver seminars to our clients 
and contacts at your office – or ours – free of charge.
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ABOUT THE SPEAKERS
Steven Cottee (Morning session chair)
Steven specialises in restructuring businesses across 
a range of sectors. He advises Private Equity Funds, 
Banks and office-holders in the UK and internationally. 
He has particular expertise in dealing with professional 
practices and has uniquely been involved with all of the 
largest UK law firm administrations. Steven is recognised 
as one of the leading lawyers in the UK dealing with the 
restructuring of law firms. Steven advised Barclays Bank 
plc and the administrator of King & Wood Mallesons 
LLP, in relation to the largest law firm restructuring and 
insolvency in the UK and Europe. He also has extensive 
experience of restructurings in the Healthcare sector 
and also the Retail and Leisure sectors. He is very 
well connected in the Restructuring market and has a 
reputation for being very commercially focussed and 
good at getting deals done.

Dawn Allen
Dawn is a partner, heading up Pinsent Masons’ 
restructuring team in Leeds and advises a range of 
stakeholders; predominantly banks and other financial 
institutions, as well as major firms of accountants, 
corporate clients and their boards of directors.

She has over 17 years’ experience of assignments in 
the insolvency and restructuring sector focusing in 
particular upon retail, waste, manufacturing, health 
care and further education.
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Dawn has developed sector expertise working on 
both solvent and insolvent engagements in the highly 
regulated energy and professional practices sectors; 
in particular law firms, having acted on a number of 
high profile assignments. She is recognised as a leading 
specialist in these areas.

James Cameron
James has experience in all aspects of restructuring, 
distress, corporate recovery and insolvency work, but 
with a primary focus on advisory roles and transactional 
restructuring and insolvency. He acts for corporates, 
directors, lenders, investors, office-holders, public sector 
bodies and other stakeholders. James advises corporates 
on restructurings, refinancings, and distressed disposals 
and acquisitions.  He has particular experience in advising 
on issues arising from defined benefit pension schemes, 
including interaction with the Pension Regulator and 
the Pension Protection Fund.  He is also an on directors’ 
duties and protecting against the risk of personal liability. 
James also advises banks, asset-based lenders and funds 
on the creation, restructuring and enforcement of debt 
and security structures. He regularly advises insolvency 
practitioners on business, share and property sales, and 
on disputes with borrowers, directors, landlords and 
other stakeholders arising out of their role. His sector 
specialisms include acting on a number of high profile 
retail and manufacturing insolvencies; advising on 
special administration regimes across various sectors 
including further education, social housing and energy; 



Conference information and programme 19

and advising in relation to distress across the waste 
spectrum, including recycling, waste management and 
energy from waste.

Sara Segura
Sara joined the team in February 2021 and specialises 
in debt restructuring. She advises institutional lenders, 
funds and insolvency practitioners on the financial 
aspects of restructuring, and has experience in complex 
refinances, amendments and restatements of existing 
finance documentation, debt purchases and the 
extension of lenders’ security packages. Her recent 
work has included administration and litigation funding 
arrangements, documenting intercreditor and priority 
arrangements at different levels of a debt structure, 
advising in connection with the restructuring and 
recoveries aspects of the BBLS, CBILS, CBILS and RLS 
schemes and acting for funders in the context of the 
purchase of distressed businesses.

Caitlan Stevenson
Caitlan joined the firm in 2018 as a trainee and 
qualified into the team as a solicitor in September 
2020 in our Birmingham office. Caitlan is experienced 
in many aspects of restructuring and insolvency, both 
contentious and non-contentious, and has assisted the 
team with a range of advisory roles in the energy sector. 
She advises buyers, insolvency practitioners and the 
major clearing banks. Her recent work includes advising 
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a household name on its strategic acquisition of the 
business and assets of a company via a pre-pack sale.

Emily Nicholl
Emily joined the team as a solicitor in November 2020 
and is experienced in all aspects of restructuring and 
insolvency, particularly in relation to formal insolvency 
processes and distressed M&A. She has advised banks, 
financial institutions, insolvency practitioners, landlords 
and other stakeholders in a wide range of insolvency 
related matters spanning various sectors. Emily has 
worked on a wide range of significant assignments this 
year including recently advising on the recognition of an 
overseas administration appointment in Scotland and 
thereafter opening secondary insolvency proceedings in 
Scotland.

Nick Gavin-Brown
Nick specialises in complex debt restructuring and 
advising different stakeholders on issues arising in 
financial distress, restructuring and insolvency. He 
advises banks, funds, alternative lenders, insolvency 
practitioners, trustees, borrowers and directors in 
relation to financially distressed positions, including 
on loan sales, restructuring plans/schemes and 
intercreditor positions. Nick has recently specialised in 
advising lenders and borrowers on restructuring of the 
various Government loan schemes introduced during 
the pandemic. Nick practiced for three years in Hong 
Kong (and is qualified in Hong Kong as well as England 
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& Wales) and continues to focus on international 
restructuring, helping clients find the best strategy and 
jurisdiction to resolve complex cross-border issues.

Melanie Moore
Melanie is a corporate restructuring and insolvency 
lawyer based in London. She has experience of a range 
of both domestic and cross-border restructuring and 
insolvency matters acting for all types of stakeholders 
including companies, directors, creditors and insolvency 
practitioners. Melanie’s recent experience includes 
advising on restructurings utilising tools such as 
schemes of arrangement, restructuring plans and 
company voluntary arrangements; a range of formal 
insolvency process; options and contingency planning; 
and directors’ duties.

Andrew Robertson
Andrew is a partner in our London restructuring team. 
He specialises in advising on financial restructuring and 
formal insolvency matters. Andrew acts for banks, IPs, 
directors and funds alike. Andrew’s recent experience 
includes working on high profile mandates in the retail, 
leisure, hospitality and construction sectors. Andrew 
also leads our specialist infrastructure and energy supply 
chain, insolvency and bonds and guarantees practice.

Claire Massie (Afternoon session chair)
Claire is Head of Client Relationships for Pinsent Masons’ 
Financial Services Sector and heads our Banking & 
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Restructuring team in Scotland. Claire is a restructuring 
and insolvency partner experienced in all aspects of 
turnaround, restructuring and insolvency law. With over 
20 years experience, Claire advises corporates, banks 
and funds on restructuring and recovery strategies in the 
real estate, leisure, retail, energy and care home sectors.

Amy Flavell
Amy specialises in advising banks, asset-based lenders, 
insolvency practitioners, corporates and creditors 
on all aspects of contentious and non-contentious 
restructuring, including CVAs, acquisitions and pre-
packed sales. She also has experience working in a 
number of different sectors including retail, energy and 
automotive. Most recently, Amy has been acting on 
the CVA challenges in the New Look/Regis High Court 
decisions.

Gemma Kaplan
Gemma is a partner who specialises in contentious 
insolvency especially cases involving fraud, as well as 
provisional liquidations and injunctive work generally. 
She regularly advises insolvency practitioners and 
financial institutions arising out of breaches of statutory 
duties and in bringing claims against various parties to 
recover misappropriated assets. 

Gemma has carved out a niche in recoveries and 
restructuring advice in the receivables finance and 
alternative lending industry, frequently advising on 
claims against directors and third parties for fraudulent 
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misrepresentation, as well as enforcement of security 
and personal guarantees. Her work regularly involves 
investigation and asset tracing, with a particular 
specialism in complex, high-value cases and complex 
applications for directions by officeholders. Recent 
advice to insolvency practitioners includes claims 
arising out of pension liberation fraud, worldwide tax 
avoidance schemes and breach of trust.

Gemma is a regular speaker at insolvency and ABL 
conferences and has recently joined R3’s Personal 
Insolvency Committee.

Jeavon Lolay
Jeavon Lolay is the Head of Economics and Market 
Insight at Lloyds Bank Commercial Banking, Research 
Division.

Jeavon leads the economics team and oversees all 
publications, as well as regularly representing the firm 
in the United Kingdom and internationally. Earlier 
in his career, he served as a Director of International 
Macroeconomics, and as the Head of Global Research 
at the firm, covering the global macro sector with a 
focus on worldwide macro-economic developments 
and country reporting.

His responsibilities have included the monthly interna
tional financial outlook and world economic quarterly 
publications and providing intra-day commentary on 
important economic releases and events.
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Jeavon has over 20 years of professional experience 
as an economist, specializing in worldwide macro
economic developments and financial markets. He has 
an M.A. in financial economics and an M.Sc. in money, 
banking and finance.
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CONFERENCE TEAM
Conference director
Nicholas Pike

Conference team
Alison Gaffney 
Mel Fisher 
Lily Gaffney 
Kadelle Armatrading

With thanks to
All our speakers and the conference team today, drawn 
from the Pinsent Masons’ Restructuring, Business 
Development and Facilities teams.

AND NOW FOR THE SMALL PRINT …
We look to ensure that our lecture notes are as 
comprehensive as they can be and that you can 
derive as much knowledge as possible from our oral 
presentations. However, what we present to you 
today is never a substitute for legal advice in specific 
circumstances. Please do not hesitate to get in touch if 
you wish to refer a particular issue to us.

We hope that you have a very enjoyable and informative 
day.
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CONFERENCE PROGRAMME

08:30
Reception opens – light breakfast served

09:15
Welcome
Session chair – Steven Cottee, Partner, Restructuring 
Group

09:30 am
Energy and Financial Distress
Dawn Allen and James Cameron, Partners, 
Pinsent Masons’ Restructuring Group

10:10 am
Legal Update
Sara Segura, Caitlan Stevenson and Emily Nicholl, 
Solicitors, Pinsent Masons’ Restructuring Group

11:15
Morning coffee and refreshments

11:30
Hot Topics
Nick Gavin-Brown, Partner and Melanie Moore, Senior 
Associate, Pinsent Masons’ Restructuring Group
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12:15
Panel Session: What lies in store for Restructuring lending?
Chair: Andrew Robertson, Partner, Pinsent Masons’ 
Restructuring Group 
Panellists: Emily Makinson, Phil Emmerson and Steve Nixon

13:00
Lunch

14:25
Conference resumes
Session chair – Claire Massie, Partner, Restructuring Group

14:30
Privilege – and why it matters to the restructuring 
professional
Amy Flavell and Gemma Kaplan, Partners, 
Pinsent Masons’ Restructuring Group

15:10
Economic Update
Jeavon Lolay, Head of Economics and Market Insight, 
Lloyds Bank PLC

15:50
Informal free drinks reception for all delegates in 
the King George III room

17:30
Free drinks reception ends and close of conference
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ENERGY AND FINANCIAL DISTRESS

In 2011 there were only 14 active providers in the energy 
supply market. By 2018 this number had increased to 
73, as new entrants were encouraged into the market to 
boost competition. Between September 2018 and July 
2022, 52 suppliers have failed, with 28 of those failures 
occurring in 2021 after a year of unprecedented turmoil 
for the industry which saw wholesale energy prices rise 
by 250%. 

The significant increase in wholesale energy prices 
has been the main cause of challenges for the sector 
for some time, as has the price cap introduced by the 
Office of Gas and Electricity Markets (Ofgem) at the 
start of 2019. Whilst the price cap was introduced to 
benefit consumers and has saved a typical customer on 
the most expensive tariffs an estimated £120 per year 
between 2019 and early 2021, it has created difficulties 
for suppliers as they have had no way to react to or 
account for the rise in wholesale energy prices.

A spate of failures in 2018 and early 2019 (11 supplier 
failures in total) led to Ofgem introducing more 
stringent tests in July 2019 for new energy suppliers 
entering the market. As well as showing that they 
have a reasonable level of financial resources to fund 
their business for the first two years of trading, energy 
companies must outline how they will comply with key 
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regulatory and market obligations and provide a proper 
level of customer service.

One of the common themes effecting the suppliers 
who entered insolvency prior to 2021 was poor levels of 
customer service. In some instances, prior to insolvency, 
Ofgem was forced to exercise its legislative powers 
and issue a provisional order highlighting the breach of 
consumer customer complaints handling standards and 
customer service arrangements. Under a provisional 
order Ofgem can impose restrictions such as prohibiting 
the supplier from taking on new customers on the basis 
that they are unable to provide adequate customer 
service to their existing customers. A provisional order 
was imposed on Economy Energy and Iresa for a period 
of three months in these terms in 2018. Iresa’s customer 
service arrangements remained inadequate at the end of 
the three-month period and accordingly the provisional 
order was extended indefinitely. Both Iresa and Economy 
Energy subsequently went into administration (in 2018 
and 2019 respectively), as have some other suppliers 
which have been the subject of provisional orders since 
2018. The fact that a provisional order has been issued 
and a statement detailing the reasons why the order was 
made will be published on Ofgem’s website and may be 
an indication of financial distress.

On 13 July 2022, Ofgem published its findings following 
a review of direct debit practices by suppliers. Six out of 17 
large suppliers were found to have ‘moderate to severe’ 



Energy and Financial Distress Dawn Allen and James 3

weaknesses in their direct debit processes, including 
inadequately documented or embedded processes, 
weak governance and controls, and an overall lack of a 
structured approach to setting customer direct debits. 
Ofgem is starting compliance engagement with these 
suppliers and has noted that it will consider enforcement 
action if suppliers don’t improve fast enough. One 
supplier, UK Energy Incubator Hub, has already ceased 
trading following the review, suggesting this could be 
another good indicator of financial distress. 

INSOLVENCY PROCEDURES

The energy supply market differs from other sectors 
currently experiencing financial difficulties, given that 
gas and electricity supplies are services which are 
generally recognised as being essential rather than a 
discretionary spend.

The sector is regulated by the Gas and Energy Market 
Authority (GEMA) which acts through Ofgem. Given 
the importance of the sector, in the event of insolvency, 
Ofgem have certain regulatory powers; their main aim 
being to ensure continuity of supply for consumers.

“Ordinary” administration

Whilst it is possible for a floating charge holder, an energy 
supply company or its directors to appoint “ordinary” 
administrators in the usual way under Schedule B1 of 
the Insolvency Act 1986 (IA86), there is one significant 
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proviso – under s.163 Energy Act 2004 (EA04) (as applied 
by s.96 Energy Act 2011 (EA11)) administrators cannot 
be appointed until a period of 14 days’ has elapsed since 
notice of the administration was served on Ofgem and 
the Secretary of State (SoS). In theory, under strict 
interpretation of the legislation, this would require the 
sealed notice of intention to appoint administrators 
(NOI) to be served on Ofgem and the SoS, however 
the NOI would expire before the 14-day period elapsed 
– it would never be possible to appoint under the NOI 
which had been served on Ofgem and the SOS unless 
the notice period was waived or abridged. Alternatively, 
the sealed notice of appointment of administrators 
would need to be served on Ofgem and the SOS, but 
again, this would not allow for the 14-day period. 
Similarly, under s.162 EA04 (as applied by s.96 EA11), a 
court cannot make an administration order unless the 
application is first served on the SoS and Ofgem and 
14 days has elapsed. The requirement to serve 14 days’ 
notice of the administration on Ofgem and the SoS, and 
the fact that any purchaser will need to either have or 
obtain a licence to supply energy means that pre-pack 
administrations are not practically possible. Given the 
strict requirements within the supply licence and the 
high regulation of the sector, it is highly unlikely that an 
administrator would wish to take an appointment over 
a supply company with an active supply licence, given 
the scale of potential liabilities which could be incurred 
as expenses of the administration. For this reason, there 
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has not been a trading administration of an active 
energy supply company until the special administration 
of Bulb Energy. 

Other insolvency procedures

Restrictions on other insolvency procedures are 
contained in s.160 – 164 EA04 (as applied by s.96 EA11):

	• A winding up order cannot be made against an energy 
supply company unless the petition is served on the 
SoS and Ofgem and a period of 14 days has elapsed;

	• A resolution to wind up an energy supply company 
cannot be passed without the permission of the court 
and a period of 14 days having passed since the court 
application was served on the SoS and Ofgem;

No step can be taken to enforce the security over the 
property of an energy supply company unless a period 
of 14 days has elapsed since notice of an intention to do 
so was served on the SoS and Ofgem.

This 14-day period of reflection gives Ofgem time to 
consider whether to ask the SoS to apply for an energy 
supply company administration order, otherwise known 
as special administration for energy supply companies, 
although as detailed below this is not an option which is 
favoured and has only been used once to date. Ofgem’s 
other main (and indeed preferred) option is to intervene 
and exercise its regulatory powers during that period. 
These regulatory powers involve revoking the supplier’s 
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licence, which means that following their appointment, 
the administrators’ primary role is to collect any debts 
which remain owing to the energy supply company 
rather than trading or completing a sale of the business.

SUPPLIER OF LAST RESORT (SOLR)

If an energy supply company fails, Ofgem has the power 
to appoint a SoLR to ensure that the failed company’s 
customers continue to receive gas and electricity. In 
guidance issued in 2016, Ofgem stated that its preferred 
means of ensuring continuity of supply is a trade sale, 
but in circumstances where this is not feasible, it may 
appoint a SoLR to become the new supplier of the 
customers of the failed supplier. Despite this guidance, 
for 51 out of the 52 supplier failures since 2018, Ofgem 
appointed a SoLR.

In order to use its SoLR powers, Ofgem must first revoke 
the original supplier’s licence. The grounds upon which 
Ofgem can revoke a licence are set out in the supplier’s 
licence. Ofgem’s standard supply conditions state that 
it can revoke a supplier’s licence within 24 hours of the 
supplier becoming unable to pay its debts, entering a 
voluntary arrangement, a receiver being appointed, 
an administration or winding up order being made or 
a winding up resolution being passed. Ofgem has been 
reluctant to take action to revoke a supply licence where 
the company has not been able to show both cashflow 
and balance sheet insolvency which in 2021 caused 
some issues for failing suppliers which were cashflow 
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insolvent but had considerable value in the hedges on 
their balance sheets. 

In its SoLR revised guidance (2016) Ofgem states that 
“as a general rule we will not seek to determine that a 
supplier is unable to pay its debts, nor decide other matters 
that should be decided by a court. In these circumstances, 
we would generally wait until a court has made a decision 
before deciding whether to revoke a licence”.

In the cases of nearly all the failed suppliers since 2018, 
Ofgem has applied to court for a declaration that an 
energy supply company was unable to pay its debts 
entitling it to revoke the licence.

In the matter of GB Energy Supply in 2016 Ofgem 
made an urgent out of hours application on that basis 
which was heard by telephone on a Saturday evening. 
At 5pm on preceding Friday the company had issued 
an application at court as required by s.161 EA04/ s.96 
EA11 for permission to pass a voluntary winding up 
resolution. The company’s solicitors and the proposed 
liquidators sent a letter to the court confirming that in 
their professional view the company was insolvent. 

The reason given for the urgency of Ofgem’s application 
was that, under s.161 EA04, the voluntary winding up 
resolution could not be passed for 14 days. Ofgem 
thought that waiting 14 days would have an adverse 
effect on other market participants given that an energy 
supply company is obliged to continue to supply until 
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its licence is revoked and if it cannot pay for its supply 
the cost is essentially passed on to other industry 
participants. Ofgem was also concerned about the 
damage to consumer trust and confidence in the energy 
market if the company’s call centre provider withdrew 
its services in light of the impending insolvency. The 
judge was comfortable that the evidence before it 
showed that the company was insolvent and made the 
declaration sought.

In the case of Spark Energy Supply in 2018, Ofgem 
applied to the court for a declaration that the energy 
supply company was unable to pay its debts entitling 
it to revoke the licence – this application was heard 
on a Monday after the company had filed a notice of 
intention to appoint administrators on the Friday before. 
Although the company had indicated its intention to 
appoint administrators, given that the administrators 
could not be appointed for 14 days, Ofgem considered 
that it was appropriate to act quickly to avoid chaos 
during the 14-day period before an administrator was 
appointed and prevent a wider collapse in customer 
confidence. 

However, the court did question whether it had the 
authority to make the declaration sought given that 
there is no express statutory jurisdiction for the court 
to do so. The judge said “the question which I have 
raised ... is whether the court should exercise its power 
to make a declaration to that effect in a case where there 
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is no express statutory jurisdiction for the court to do so, 
where the only matter in issue is whether a provision in the 
licence has been satisfied, and where the only two parties 
to the licence and to these proceedings, namely the 
Authority and the Company, are agreed that the Company 
is indeed insolvent and that the relevant provision has 
been satisfied”.

In the circumstances the court elected to exercise its 
discretionary power to make the declaration given 
that “the court’s determination would assist a regulatory 
body to have the confidence to act where there would 
otherwise be some uncertainty as to its power to do so.”

As the number of failures has increased, communication 
between suppliers, insolvency practitioners and Ofgem 
in the run up to insolvency has developed a more 
established pattern. Ofgem now usually has around a 
week’s notice to collect information from the failing 
supplier, properly prepare its application and find an 
appropriate SoLR to take the appointment. The court has 
also become more familiar with Ofgem’s applications 
and on each occasion has chosen to exercise its 
discretionary power to make the declaration requested.

Once the licence has been revoked, Ofgem can direct 
any gas or electricity supplier licensee to become a SoLR 
and take over the failed supplier’s licence. In choosing 
who to appoint as a SoLR, Ofgem takes various factors 
into consideration including the ability of the SoLR to 
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supply the failed supplier’s customers economically and 
efficiently and manage customer queries. Preference will 
be given to suppliers who have volunteered to take on 
the role as SoLR and also to those companies who state 
that they will not make a claim for a last resort supply 
payment to cover the costs of onboarding customers 
and refunding credit balances. The SoLR does not need 
to supply customers on the same contract terms as 
the failed supplier, but the deemed contract can only 
reflect the “reasonable costs of supply (including costs 
attributable to the purchase of gas or electricity at short 
notice), together with a reasonable profit”. Ofgem will 
give preference to a SoLR which will honour customers’ 
credit balances and requires the SoLR to honour the 
credit balances of domestic customers.

The SoLR is appointed very quickly. Ofgem’s SoLR 
revised guidance encourages potential SoLRs to have 
all necessary information to be appointed as a SoLR to 
hand, as they could have as little as four to six hours 
to provide it to Ofgem upon the failure of a supplier. 
Ofgem will have already collected as much information 
from the failed supplier as possible, including customer 
lists, details of credit balances, direct debits and recent 
meter readings and the potential SoLRs will be granted 
access to this information. Despite this, full information 
is not always available and the SoLR may find itself trying 
to gather from the administrators and customers, the 
information it needs to service the migrated customers 
after it has been appointed SoLR. 
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ENERGY SUPPLY COMPANY SPECIAL 
ADMINISTRATION REGIME (ESC 
ADMINISTRATION)	

The EA04 and the Energy Administration Rules 2005 
created a special administration regime for energy 
companies, which by virtue of the EA11 and the Energy 
Supply Company Administration Rules 2013 applies 
(with slight modifications) to energy supply companies.

The ESC Administration regime is designed for large 
gas or electricity supply companies who are in financial 
difficulty, where given the large number of customers 
involved it would not be effective to appoint a SoLR. 
In its SoLR revised guidance (2016) Ofgem indicated 
that it would use its SoLR powers in priority to seeking 
consent from the Secretary of State to apply for an 
energy supply company administration: “The ESC 
Administration regime is intended to deal with situations 
where use of our SoLR powers would not be practicable” 
“We will only seek the Secretary of State’s consent (for an 
ESC Administration order) where we consider that use of 
our SoLR powers would not be feasible”. 

Ofgem has clearly followed this guidance closely. The 
ESC Administration regime was used for the first time 
in November 2021 for Bulb Energy – an energy supply 
company with 1.7 million customers at the time of its 
insolvency, around three times more than the number 
of customers of the second largest failed supplier (Avro 
Energy with 580,000 customers). While the total 
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number of customers of failed suppliers since September 
2018 amounts to around 5.9 million, only Bulb Energy, 
the largest supplier after the ‘big six’, was considered big 
enough to justify the use of the special administration 
regime. 

Only the SoS or Ofgem with the consent of the SoS 
can apply for an ESC Administration order (s.156 EA04 
as applied by s.96 EA11). The Energy Supply Company 
Administration Rules 2013 set out the form, content of 
and procedure for such applications.

The court can only make an ESC Administration order if 
either (1) it is satisfied that the energy supply company 
is, or is likely to be, unable to pay its debts or (2) it is 
satisfied that grounds exist that would entitle the SoS 
to apply to wind up the company on public interest 
grounds (s.157 EA04 as applied by s.96 EA11).

The purpose of the ESC Administration regime is to 
ensure that if a large gas or electricity supply company is 
in financial difficulty, arrangements can be put in place 
to allow the company to continue operating until it is 
either rescued, sold, or its customers are transferred to 
other suppliers. (Explanatory Memorandum to Energy 
Supply Company Administration Rules 2013.) In the 
case of Bulb Energy, a buyer is being sought for the 
whole of its business and customer base, though in the 
current market there seems to be little appetite for the 
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business given the uncertainty around energy prices and 
the price cap.

Ofgem, the SoS for the Department for Business, Energy 
and Industrial Strategy (BEIS) and HM Treasury have 
entered into a Memorandum of Understanding (2016) 
setting out their respective roles in the event of an ESC 
Administration order and how they will work together 
to ensure the continued supply of gas and electricity to 
consumers of the energy supply company in financial 
distress.

Under the Memorandum of Understanding, Ofgem is 
to lead and co-ordinate the initial response and will 
consider what action it should take in terms of whether 
to appoint a SoLR or apply for an ESC Administration 
order. The SoS considers any request for financial 
support from the energy administrator but will require 
HM Treasury’s consent before making such loans, 
agreeing to indemnities or giving guarantees.

Significantly the SoS can make grants or loans to the 
company subject to the ESC Administration order, 
indemnify the energy administrator or guarantee the 
borrowings of the company whilst it is subject to the 
energy supply company administration order (s.165 – 
s.167 EA04 as applied by s.96 EA11). Teneo, the special 
administrators of Bulb Energy, were granted an initial 
£1.69 billion working capital facility for the purposes 
of funding the continued trading and administration 
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of Bulb Energy. Under paragraph 26 of Schedule 20 of 
the EA04 these sums would be repayable in priority to 
the expenses of the ESCA and any unsecured creditors 
(super priority status), however the SoS has agreed to 
subordinate its right to repayment behind the expenses 
of the administration and sums owed to the secured 
creditor under its floating charge.

RECENT DEVELOPMENTS

In June 2022, Ofgem announced the launch of three 
statutory consultations to reduce energy supply 
company failures. The proposals are aimed at improving 
the financial health of energy suppliers to a position 
where they can better withstand market fluctuations 
and protect customer interests. The proposals included:

	• Better protection for customer credit balances and 
renewable obligations (RO) payments in the event 
of a supply company failure;

	• Improvement of capital adequacy of suppliers;

	• An obligation for suppliers to have greater control 
over the key assets needed to run a supply business; 
and

	• Strengthening direct debit rules to prevent excessive 
credit balance build-up. 

Following the extensive number of failures through 
2021, Ofgem identified that a recurring cause of the 
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failure was that supply businesses were often not holding 
sufficient capital to manage fluctuations in the market 
and had become reliant on customer credit balances, 
and payments collected towards RO payments, for 
use as working capital to meet regular payments. This 
business approach enabled more suppliers to enter 
the market and grow while wholesale energy costs 
were low by attracting customers by offering low fixed 
prices. However, it left those suppliers without a stable 
business model and unable to raise further capital to 
meet ongoing payments when wholesale prices began 
to rise. 

Customer credit balances

Ofgem has proposed that customer credit balances 
and RO payments be ringfenced by suppliers so that 
they are held on trust, to be made available to the SoLR 
in the event of the supplier’s insolvency. Customers 
generally pay a fixed monthly direct debit which is a 
higher amount than the cost of their energy use in the 
spring and summer months and a lower amount that the 
cost of use in the autumn and winter. Currently, credit 
balances are not ringfenced and the sector has had 
to bear significant mutualisation costs from the 2021 
failures, with these sums often not being even partially 
recoverable from the failed suppliers. These sums and 
their recoverability are currently the subject of ongoing 
proceedings.
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Ofgem’s proposal is aimed at removing the risk incentive 
for suppliers and reducing the mutualisation costs, by 
ringfencing credit balances so they can be transferred to 
the SoLR rather than being made available to the general 
body of creditors of the failed supplier. Ofgem believes 
that this will have the dual benefit of protecting funds 
and deterring new market entrants with insufficient 
capital and poor business models.

Ofgem considers that where the total payments made 
by each customer to the supplier, less the total cost 
of energy billed to date by the supplier, less the value 
of energy used by that customer since their last bill 
was issued leaves the customer with a credit balance, 
that credit balance should be ringfenced. Ofgem has 
suggested a quarterly update to this calculation and 
ringfencing, on a forward-facing basis based on forecast 
energy consumption.

Ofgem is proposing introducing ringfencing protections 
by the end of 2022 but is interested in understanding 
what risks may exist with that timeline, and considering 
what transitional and interim measures may be required 
to ease those risks. 

To assist with the prevention of excessive build-up of 
credit balances, Ofgem also announced a consultation 
on strengthening the existing direct debit rules. Under 
the existing rules, the supplier’s supply licence requires 
them to take all reasonable steps to ensure the direct 
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debit amount is based on the best and most current 
information available to the supplier. Ofgem proposed 
removing the “all reasonable steps” component to make 
this an absolute obligation and eliminate subjectivity. 
Ofgem announced on 26 August 2022 that it has decided 
to proceed with this change following the consultation, 
with the licence modifications to take effect from 21 
October 2022.

Renewable obligations

Like customer credit balances, RO payments are not 
currently ringfenced, and are collected from customers 
during the year for payment once a year into the buy-
out fund. RO are an industry scheme to encourage 
the generation of renewable electricity, with suppliers 
being required to demonstrate that they have met a 
certain level of RO. Operators of accredited renewable 
generating stations are issued RO certificates for 
the renewable electricity they generate and those 
RO certificates can be purchased by suppliers to 
demonstrate they have met their RO. On insolvency, up 
to 19 months’ worth of obligation from the insolvent 
supplier can be defaulted on, which results in shortfalls 
in the buy-out fund. The shortfalls are then recovered 
via mutualisation across other electricity suppliers. 

Ofgem and BEIS consulted on changes to the RO 
legislation in 2021 to reduce the risk of mutualisation. 
However, no changes were ultimately made given 
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the instability of the market. Ofgem is now proposing 
changing the standard conditions of electricity supply 
licences to require suppliers to protect the RO payments 
collected from customers. 

Ofgem’s preferred option for achieving this is to require 
suppliers to evidence that their accruing RO liability is 
being met by holding renewable obligations certificates, 
or protecting funds equivalent to their liability in some 
form of ringfenced trust – similar to the ringfencing 
required for the customer credit balances – or other 
insolvency-protected mechanism, such as via an 
escrow account, third party guarantee, parent company 
guarantee or standby letter of credit.

Ofgem is recommending a quarterly protection period 
for RO payments with a backward-facing forecast 
assessment using actual supply volumes. 

Under Ofgem’s plans, this proposal would be phased 
in from 31 October 2022, with full implementation by 
April 2023. Ofgem has invited stakeholders’ views on 
the suggested implementation timeline. 

Hedging

Hedges are used by suppliers to buy a certain amount 
of wholesale energy at a fixed price to shield the 
supplier from short-term price fluctuations. If a supplier 
becomes insolvent, in the majority of cases, any hedges 
with a positive value become an asset of the insolvent 
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company and their realisations available to the general 
body of creditors. In the well-publicised recent case 
of People’s Energy, it is currently predicted that the 
realisations from the hedges will result in all creditors 
being paid in full and a return of £50 million to its 
shareholders, while the costs of the SoLR process will 
be borne by the taxpayer, unless they can somehow 
be recovered from the administration. People’s Energy 
is also not the only failed supplier which is expecting a 
return to shareholders at the end of its administration.

In the SoLR process, all the customers of the failed 
supplier are transferred to the SoLR but the hedges, while 
procured to meet those customers’ energy demands, 
remain with the failed supplier. The SoLR is therefore 
left to incur the wholesale energy costs at market rates, 
often at a greater cost, which the SoLR then seeks to 
recover from the industry levy. 

One of Ofgem’s greatest concerns was that direct action 
could be taken prior to a supplier’s failure to benefit a 
parent company and/or its investors. For example, a 
parent company holding the hedging agreement could 
terminate that contract, leaving the supplier insolvent 
but allowing the parent company to retain the value 
achieved from breaking the hedging agreement. Ofgem 
would prefer that the SoLR be able to access the 
financial benefit of the hedges held by failed suppliers 
so as to reduce the value of the levy claim and the 
impact on customers’ future bills. Public interest 
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business protection tax measures were introduced via 
the Finance Act 2022 with retrospective effect from 28 
January 2022, to seek to recover some of the realised 
value of such assets where their recovery is seen to have 
precipitated or exacerbated the collapse of an energy 
supplier. It is of course too early to tell whether the 
scope of this legislation will have a material impact.

During Ofgem’s consultation it suggested two interim 
ways of allowing a SoLR to access the hedges. Those 
were:

	• Introducing a licence requirement that the proceeds 
of liquidated ‘in-the-money’ hedges must be paid 
directly into a trust for the benefit of their customers. 
The proceeds of the hedge would then be preserved 
for the benefit of the SoLR; or

	• Introducing a requirement that suppliers include 
in their customer contracts an obligation on the 
supplier to pay to a SoLR an amount up to the costs 
incurred by the SoLR as a result of the supplier 
entering insolvency. This would create a debt owed 
by the supplier to the customer, enforceable by the 
SoLR. 

Ofgem acknowledged that these options required 
further exploration. The regulator wanted to better 
understand how hedges are structured and to what 
extent these proposals could be possible and effective, 
inviting industry participants to contribute their views 
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on the challenges which might be encountered in 
implementing these proposals.

Control over Material Assets

More generally Ofgem also consulted on changes to the 
standard supply licence, proposing that the conditions 
be modified to require suppliers to maintain greater 
control over material assets. The examples of these assets 
included premises, facilities, staff, equipment, IT systems, 
brand names and other key agreements (including 
hedging contracts) required to service customers 
efficiently and effectively. Ofgem had previously noted 
that there were a number of arrangements where these 
assets were owned and controlled by a parent or other 
intra-group company, and there were insufficient legal 
enforceable arrangements in place in respect of those 
assets. 

Ofgem’s view is that these material assets should be 
available to the administrators or special administrators 
of a failed energy supplier, and therefore limit the 
failure’s impact on the taxpayer.

Ofgem made certain changes to the guidance 
accompanying parts of the standard supply licence in 
January 2022. The guidance clarified that the supplier 
was expected to own or have sufficient control over all 
material assets required to run their supply business, 
with sufficient control being direct ownership or a legally 
enforceable right over those assets. During June and July 
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2022, Ofgem consulted on its proposals to enshrine 
those changes to the guidance directly in the supply 
licence to make it clear that it is a direct obligation to 
comply with those requirements or face enforcement 
action by Ofgem.

Ofgem received five responses to this part of the 
consultation, four of which were positive and one 
critical. The critical response noted that the proposals 
may not achieve their intended objectives, as any such 
arrangements put in place could be terminated in the 
event of an impending insolvency and would require 
a costly range of intra-group contracts. In response to 
this criticism, Ofgem noted that any attempt to unwind 
arrangements put in place to comply with the licence 
requirements would be a breach of the licence and 
could be subject to enforcement action. Ofgem also 
noted that the supplier would be compelled under the 
licence to notify Ofgem of such attempts. On the point 
of costly intra-group contracts, Ofgem’s view was that 
these arrangements should already be in place. 

Ofgem announced on 26 August 2022 that it has 
decided to proceed with the proposals relating to 
supplier control over material assets, with the licence 
modifications to take effect from 21 October 2022. 

Capital adequacy

While the current regulatory framework for suppliers 
requires them to maintain robust financial and risk 
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management arrangements, Ofgem has proposed 
implementing a framework to target capital requirements 
more specifically as part of a wider strategy to manage 
financial resilience risks. 

The proposal recommends the introduction of a 
minimum regulatory capital buffer, which will require 
suppliers to maintain a minimum buffer of capital that 
has been set by Ofgem, taking into consideration the 
minimum capital needed for a well-hedged supplier to 
endure unexpected market shocks, and what that capital 
must consist of – equity versus contingent capital. 
Ofgem is further recommending that an additional 
bespoke capital buffer might be required depending on 
the supplier’s financial resilience in practice. 

Alongside those recommendations, Ofgem also 
suggests implementing a wider financial resilience 
monitoring framework – including new capital adequacy 
assessment reporting, ongoing regulatory stress testing, 
and ongoing monitoring and reporting related to the 
full range of financial resilience measures suggested by 
Ofgem in the consultation proposals. 

Ofgem has not proposed a timeline for implementation 
for this recommendation and instead has suggested 
that these changes will be developed under a timeline 
which accounts for the outcomes and impacts of the 
other suggested policy reforms on credit balances and 
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RO payments, along with an ongoing assessment of 
market resilience.

Our view

While these reforms are well-intentioned and likely to 
improve the overall stability of the sector in the long-
term, they may come too late for smaller suppliers 
currently struggling to survive in the sector. Most 
suppliers are in favour of changes being made but 
disagree on the best form of implementation. Some 
suppliers for example agree that customer credit 
balances should be protected but disagree over the 
correct method for protecting those credit balances. 
One has led calls for an insurance-backed scheme of 
protection, while others support ringfencing. 

The impact of measures recently implemented by 
Government to support the sector and help alleviate 
the exponential price increases is yet to play out, yet 
as we approach a crucial time of year for suppliers, we 
still expect to see more failures during autumn / winter 
2022 and into early 2023. The future implementation 
of the proposed ringfencing and capital adequacy 
requirements proposed by Ofgem may also present a 
catalyst for further failures. 

With growing uncertainty on the scope of supply of gas 
in the coming months and that further fuelling wholesale 
market price volatility, the sector will undoubtedly 
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continue to present challenges for its regulator and 
remain high on Government’s agenda.
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ADMINISTRATION

EXTENSION OF ADMINISTRATION BY CONSENT 
VALID DESPITE DEFECT IN NOTICE

Re Caversham Finance Ltd (In Administration) [2022] 
EWHC 789 (Ch)

In a notice to preferential creditors requesting extensions 
of the administrations of two companies, the joint 
administrators failed to expressly specify the reasons for 
the extensions, as required by the Insolvency (England 
and Wales) Rules 2016 (IR16). The High Court determined 
that the administrations had been validly extended despite 
this, confirming that the omission was a procedural defect 
which was capable of being waived, as no prejudice had 
been caused to the creditors of the companies. The court 
also extended the administrations of the companies by a 
further year.

On 30 March 2020, Caversham Finance Limited 
(CFL) and Caversham Trading Limited (CTL) entered 
administration. Prior to the one-year automatic 
expiry of the administrations of CFL and CTL, the joint 
administrators sought to extend their term in office by 
one year, by seeking the consent of the secured and 
preferential creditors of each of CFL and CTL, pursuant 
to paragraph 76(2)(b) of Schedule B1 to the Insolvency 
Act 1986 (IA86). The required approvals were obtained.
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Before the expiry of the extensions of the administrations 
of CFL and CTL, when preparing a court application for 
a further extension of the administrations, the joint 
administrators realised that there was a potential 
defect in the notices that were sent to the preferential 
creditors at the time the first extension was sought in 
2020. Rule 3.54(2) IR16 says that the notice to creditors 
“must state the reasons why the administrator is seeking 
an extension”. The notice to creditors did not include 
such reasons and instead made an indirect reference to 
the progress reports of the administrations, which did 
include reasons for the extensions of the administrations.

The joint administrators, therefore, sought a declaration 
from the court that their terms of office had been 
effectively and validly extended by the consensual 
extension process in 2020. The joint administrators also 
sought to extend their terms in office for a further year.

The judge confirmed that there was breach of rule 3.54(2) 
IR16 by failing to provide reasons for the extension in 
the notice to creditors. Rule 12.64 IR16 provides that 
insolvency proceedings will not be invalidated by any 
formal defect or irregularity unless substantial injustice 
has been caused by the defect or irregularity and that 
injustice cannot be remedied by the court. The judge 
agreed that the non-compliance with rule 3.54(2) 
IR16 was a procedural defect within rule 12.64 IR16. As 
substantial injustice had not been caused by the defect 
and creditors could not credibly claim to have been 



Legal update Sara Segura, Caitlan Stevenson and Emily Nicholl 3

prejudiced by the joint administrators’ failure to provide 
reasons for the extension of the administrations, the 
court ruled that the defect could be waived by the court.

The notices also did not include the information 
required by rules 15.8(3)(f) and (g) IR16. Rules 15.8(3)
(f) and (g) relate to the delivery of a proof of debt by 
creditors with small debts and creditors who have opted 
out of receiving notices. The administrators stated that 
this information had not been included in the notices 
as there were no creditors of either CFL or CTL to which 
these paragraphs applied. The judge commented that he 
did not think that Parliament would have intended that 
redundant information should be included in a notice. 
The court, therefore, concluded that a notice should not 
be rendered defective by the omission of a statement for 
a non-existent class of creditors. The judge stated that 
in the event that he were wrong on this point, this was 
“unquestionably a procedural requirement and does not 
go to the fundamental power to grant the extension”’.

The court declared that the administrations of CFL and 
CTL had been validly extended by consent. The court 
also agreed to extend the administrations of CFL and 
CTL for a further year.

The case confirms that non-compliance with IR16 in 
relation to the content of notices will be considered 
formal defects, which the court will waive, so long as no 
substantial injustice is caused.
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This case is a reminder that administrators should 
take care to ensure that the requirements of IR16 are 
complied with when providing notices to creditors to 
avoid any uncertainty over the validity of administration 
extensions and also the potential need to seek a court 
declaration to confirm the validity of an extension.

Since the date of this judgment, the first review of 
IR16 has been published by the Insolvency Service. The 
report refers to the concern that has been raised over 
the requirement to refer to the opt out process in Rule 
15.8(3)(g) IR16, even where it is not possible to opt out 
of notices. The report suggests that officeholders have 
discretion over the precise wording of the statement 
and could, therefore, include appropriate caveats 
should they think reproducing the literal wording in 
IR16 could cause confusion. As a result of this report, 
it would be prudent for officeholders to include all of 
the information prescribed by IR16 in notices, even if 
not relevant to the particular set of circumstances, with 
appropriate carve outs.
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HIGH COURT IS WILLING TO CURE PROCEDURAL 
DEFECTS WHICH DO NOT AMOUNT TO 
FUNDAMENTAL BREACHES AND WHICH DO NOT 
CAUSE SUBSTANTIAL INJUSTICE TO CREDITORS

Re Patisserie Holdings Plc (In Liquidation) and other 
companies [2021] EWHC 3205 (Ch)

The High Court ruled that procedural defects in the 
administrations of three companies in the Patisserie 
Valerie group did not invalidate those administrations 
or the subsequent appointment of liquidators who, as a 
result, had not been effectively nominated by creditors.

Patisserie Holdings Plc (In Liquidation) (Patisserie), 
Stonebeach Limited (in CVL) (Stonebeach) and 
PTS Realisations Limited (In CVL) (PTS) were three 
companies within the same corporate group. After the 
administration of all three companies had completed, 
the former joint administrators applied to court to 
determine whether, owing to a number of procedural 
defects identified by the joint liquidators, certain 
actions of the administrators and the appointment of 
the liquidators had been invalid.

The administrators had sent their statement of 
proposals to creditors in connection with Patisserie; 
however, these were not approved. Instead of applying 
to court for directions under paragraph 55 of Schedule 
B1 to the Insolvency Act 1986 (IA86) or seeking a 
decision from the full body of creditors, a creditors’ 
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committee was established and modified proposals 
were submitted to, and eventually approved by, this 
committee. The committee, however, was not formed 
by seeking a decision from the creditors in accordance 
with Rule 17.5(4) of the Insolvency (England and Wales) 
Rules 2016 (IR16). As part of the proposals which the 
committee had approved, Patisserie was placed into CVL 
and new joint liquidators were appointed even though 
under paragraph 83(7) of Schedule B1 IA86, since 
the liquidators were not nominated by the creditors 
as a whole in accordance with Rule 3.60(6) IR16, the 
administrators ought to have remained in office as 
liquidators.

The court ruled that the rejection of the administrators’ 
proposals in connection with Patisserie did not 
invalidate the administrators’ appointment, and 
that the administrators, therefore, remained entitled 
to continue the administration as they saw fit. This 
meant that the administrators were entitled to end the 
administration by way of CVL since the conditions for 
this exit were clearly met. Although the liquidators had 
not been nominated by the creditors as a whole and the 
administrators did not continue to act as liquidators, the 
court ruled that the test in Re Zoom UK Distribution Ltd 
(In Administration) [2021] EWHC 800 (Ch) should apply; 
as a result, it was appropriate to determine whether the 
breach was fundamental and caused injustice. As this 
was not the case, the breach could be cured and did not 
impact the validity of the liquidators’ appointment.
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In connection with both Stonebeach and PTS, the 
joint administrators circulated a notice of the decision 
procedure on 13 March 2019 in accordance with Rule 
15.8 IR16. One of the creditors, whom the administrators 
calculated to represent more than 10% of creditors in 
value, requested a physical meeting and this took place 
on 18 April 2019. In that meeting, the administrators’ 
proposals were approved by the creditors and the 
joint liquidators were subsequently appointed as each 
company entered into a CVL. The issue was that the 
request for a physical meeting was made by the relevant 
creditor after the deadline contained in Rule 15.6(1) 
IR16 of 5 business days after delivery of the notice of 
decision procedure. In addition, under paragraph 51(2) 
of Schedule B1 IA86, the decision date in relation to the 
administrators’ proposals must be within 10 weeks of 
the commencement of administration. This decision, 
in the case of Stonebeach and PTS, had been reached 
16 days after the expiry of that deadline owing to the 
delays caused by the late request for a physical meeting 
and the additional notice period which had to apply 
following such request.

The court said that as IR16 do not set out what should 
happen if the 5-day deadline for requesting a physical 
meeting is breached, and as section 246ZE IA86 does 
not in fact refer to such deadline, the otherwise valid 
decision procedure which took place at the physical 
meeting should not be invalidated. The breach of the 
deadline was a procedural defect which did not affect 
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the approval of the administrators’ proposals, as to rule 
otherwise would be to prejudice the creditors because 
of the consequences of the administrators’ failure to 
check whether the deadline had been respected. In 
addition, the test in Re Zoom UK Distribution Ltd (In 
Administration) should be considered when deciding 
whether the breach of paragraph 51(2) of Schedule B1 
IA86 invalidated the decisions taken at the physical 
meeting: even though the statements of proposals had 
been approved more than 10 weeks after the start of 
the administrations, this breach was not fundamental, 
nor did it cause any injustice. As a result, the approval of 
the proposals was valid.

The case emphasises the fact that procedural defects will 
not necessarily result in the annulment of subsequent 
decisions or actions, and that the court may be willing 
to cure such defects if it is clear from the evidence that 
doing so will not cause any injustice.

HIGH COURT PROVIDES GUIDANCE ON THE 
RESTRUCTURING OF COMPANIES IN THE 
UNITED KINGDOM WITH OPERATIONAL 
AND FINANCIAL INTERESTS IN SANCTIONED 
REGIONS

Re Petropavlovsk Plc (In Administration) 
[2022] EWHC 2097 (Ch)

The High Court has approved an application from the 
administrators of Petropavlovsk Plc, a holding company 
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incorporated in the United Kingdom with operational 
subsidiaries based in Russia, to proceed with the sale of 
the company to a Russian buyer.

The High Court’s guidance is timely considering that 
sanctions are proving to impair the ability of businesses 
with operational and financial interests in Russia to carry 
on as a going concern. Administrators are faced with the 
challenging task of dealing with distressed companies 
and assets inextricably linked to sanctioned regions, 
staying on the right side of complex sanctions legislation, 
and ensuring that their conduct is not improper or 
dishonourable.

Petropavlovsk Plc owned a group of mining and exploration 
companies which operated primarily in Russia. The 
financial position of Petropavlovsk deteriorated rapidly 
shortly after sanctions were imposed. Administrators 
were appointed to the company to explore restructuring 
and insolvency options, including a sale of the business. 
The administrators received one binding offer of £619m 
for the purchase of the group from a Russian company, 
UMMC-Invest.

The administrators sought approval from the High Court 
to proceed with the transaction because there was a risk 
that the transaction could breach sanctions legislation, 
or the administrators’ conduct could be deemed 
improper or dishonourable in light of the sanctions 
regime. The transaction was also controversial because 
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it contemplated the sale of all the company’s assets at 
a price lower than their book value, sale proceeds would 
likely only cover amounts owing to creditors and it was 
otherwise opposed by numerous shareholders. The 
High Court found that the administrators’ conduct was 
reasonable in the circumstances and confirmed that 
they could proceed with the proposed transaction.

Facts

Petropavlovsk owed debts to HMRC and various other 
unsecured creditors. The most significant unsecured 
creditor was Gazprombank, a sanctioned Russian bank. 
The company had also guaranteed significant financial 
obligations of its subsidiaries.

Petropavlovsk announced that it was unable to service 
its debt owing to sanctions and had been unsuccessful 
in obtaining finance from Western or Russian banks. It 
also defaulted under the guarantees granted in favour 
of its subsidiaries’ lenders. This led to creditors including 
Gazprombank declaring that amounts owing by the 
group were due and payable immediately.

The administrators received a binding offer from 
UMMC for the acquisition of the group. The binding 
offer of £619m was at the higher end of an independent 
valuation of Petropavlovsk’s operating assets procured 
by the administrators. The administrators also received 
indicative offers from two shareholders including its 
largest shareholder. Both shareholders opposed the 
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proposed sale to UMMC but each did not submit binding 
offers. The administrators considered that it was not 
reasonably practicable to rescue Petropavlovsk as a 
going concern given the difficulty in refinancing, lack 
of binding offers and the rate at which the company 
was deteriorating. They expressed the view that the 
proposed transaction represented the best outcome for 
Petropavlovsk’s stakeholders.

The administrators sought guidance from the Office 
of Financial Sanctions Implementation (OFSI) as to 
whether a licence was required to proceed with the 
transaction. A licence permits an act which would 
otherwise be prohibited by sanctions legislation. The 
administrators also sought legal advice from leading 
counsel and ultimately did not consider that a licence 
was necessary. Additionally, they sought guidance 
from the OFSI in case any actions contemplated by 
the proposed transaction would breach sanctions 
legislation. The administrators could foresee that there 
was a risk of dealing with sanctioned creditors including 
Gazprombank. OFSI did not confirm its position and 
suggested that the administrators should rely on their 
own view.

Legal principles

Paragraph 63 of Schedule B1 to the Insolvency Act 1986 
broadly allows an administrator of a company to apply 
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to the court for directions in connection with their 
functions.

The High Court found that the test for whether a court 
should bless the decision of an administrator is based 
on the well-known test applicable to a trustee set out 
in Public Trustee v Cooper [2001] WTLR 901. This rule 
provides that a trustee may ask the court to bless the 
proposed exercise of discretion where the trustee has 
a particular power, proposes to exercise the power in a 
particular manner and there is proper justification for 
bringing the matter to court.

In this case, the High Court was required to determine 
whether the administrators’ proposed course of 
action satisfied the Public Trustee test. It also had to 
consider the administrators’ risk of breaching sanctions 
legislation if they proceeded with the transaction. When 
considering the risk associated with breaching sanctions 
legislation, the High Court considered the decision of ex 
parte James; in re Condon (1874) LR 9 Ch App 609. The 
ex parte James principle provides that the court will not 
permit its officers to act in a way which, although lawful 
and in accordance with enforceable rights, does not 
accord with the standards which right-thinking people 
or as society would think should govern the conduct of 
the court or its officers.

The High Court was satisfied that the administrators’ 
conduct aligned with the ex parte James principle. The 
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High Court had regard to the administrators’ desire to 
discharge their duties by entering into the proposed 
transaction and genuine consideration that the course 
of action was in the best interest of Petropavlovsk’s 
creditors. The High Court also found that the 
administrators procured specialist advice regarding the 
applications of sanctions legislation and was satisfied 
that the presence of sanctions legislation did not hinder 
their ability to proceed with the proposed transaction. 
It could not see how the administrators were acting 
dishonourably or unfairly towards anyone by entering 
into the proposed transaction.

The court did, however, note that its judgment was not 
binding on the OFSI. Whilst the administrators could 
have formally applied for a licence from the OFSI to bring 
the transaction beyond doubt, the court recognised that 
this was not practicable given that it would ordinarily 
take 6 to 8 weeks to obtain a licence, and even on an 
expediated basis the process may take longer.

This decision highlights the importance of administrators 
being acutely aware of their everchanging obligations 
as officers of the court. Administrators can mitigate the 
risks associated with restructuring companies and assets 
inextricably linked to sanctioned regions and properly 
discharging their duties by seeking specialist advice and 
engaging with relevant regulators and the courts.
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COURT CONSIDERS WHETHER EQUITABLE LIENS 
ARISING FROM UNREGISTERED AGREEMENTS 
FOR LEASE ARE BINDING ON A PURCHASER

Re Sky Apartments 2018 Ltd (In Administration) [2022] 
EWHC 763 (Ch)

The court considered whether equitable liens arising 
from agreements for lease that were not protected 
by registration at HM Land Registry were binding on 
a subsequent purchaser. The court found that, in this 
case, the purchaser provided valuable consideration for 
the property and, therefore, did not take subject to the 
relevant unregistered interests. The court also dismissed 
an argument that the property was acquired subject to a 
constructive trust.

This application related to a transaction in May 2018 
pursuant to which Sky Building Limited (Sky 1) 
transferred a development site of partially constructed 
student accommodation to Sky Apartments 2018 
Limited (Sky 2). Prior to the transfer, a number of 
investors had purchased units “off plan”. Some investors 
were granted leases and others entered into agreements 
for lease of unfinished units. Some of the agreements for 
lease were noted on the registered title to the property 
or protected by way of unilateral notice by the relevant 
investors; however, some investors failed to register 
their rights at the Land Registry at all. The transfer to 
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Sky 2 was subject to the rights of investors, at least to 
the extent such rights were properly secured.

Sky 2 entered administration in February 2021. In 
October 2021, the administrators of Sky 2 obtained 
an order under paragraph 71(1) of Schedule B1 to the 
Insolvency Act 1986 allowing them to sell the property 
subject to registered leases but free from the interests 
of those investors with equitable liens arising from 
agreements for lease, whether or not such rights were 
protected by registration. This order was made on the 
condition that, following the deduction of certain costs, 
the net proceeds would be applied, in priority, towards 
the amounts originally secured.

The administrators subsequently sought directions in 
relation to the class(es) of investor entitled to share 
in the net sale proceeds. The issue was contentious as 
some investors claimed to be entitled to share in the 
proceeds owing to rights acquired in connection with 
their agreements for lease prior to the registration of 
Sky 2’s title, notwithstanding that such rights were 
not protected at such time by registration at HM Land 
Registry. The position in relation to registered leases 
was not disputed, as the transfer took effect subject to 
them. However, other interests would only have been 
binding on Sky 2 (and, therefore, entitled to a share of 
the net proceeds) if Sky 2 had acquired the property 
subject to them.
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Sky 2 would prima facie have taken the property 
subject to all registered charges and other interests 
noted on the title at the relevant time; however the 
court needed to determine whether Sky 2 acquired the 
property subject to unregistered interests granted by 
Sky 1. Under section 29(1) of the Land Registration Act 
2002, “[i]f a registrable disposition of a registered estate 
is made for valuable consideration, completion of the 
disposition by registration has the effect of postponing to 
the interest under the disposition any interest affecting 
the estate immediately before the disposition whose 
priority is not protected at the time of registration.” The 
affected investors argued that the transfer from Sky 1 
to Sky 2 was not for “valuable consideration” (within 
the meaning of section 29(1)) and, even if it were, Sky 
2 acquired the property subject to a constructive trust.

On the “valuable consideration” argument, the court 
examined the consideration provided by Sky 2. The 
transfer document acknowledged that Sky 2 had 
paid £2,500,000 for the property. However this was 
not, in itself, conclusive evidence of payment and the 
court examined the available evidence as a whole to 
determine whether Sky 2 made the payment to Sky 1. 
No further evidence was produced that Sky 2 ever made 
the payment and the court was satisfied that, on the 
balance of probability, the purchase price was not paid. 
On that basis, there needed to be some alternative 
consideration for the transfer. The court decided that 
consideration was indeed provided in three ways: (1) 
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regardless of whether the price was actually paid, the 
transfer implicitly included a promise to pay £2,500,000; 
(2) Sky 2 had entered into collateral obligations to other 
parties which constituted good consideration; and 
(3) it was implicit in the transfer and the surrounding 
circumstances that Sky 2 would provide consideration 
by taking responsibility for the property subject to the 
investors’ contractual rights.

Having decided that Sky 2 had provided consideration, 
the court then needed to determine whether it was 
“valuable” consideration. The court decided that 
it was. The term “valuable consideration” is not 
comprehensively defined in the legislation. The judge’s 
view was that, if, as was the case, it was determined that 
Sky 2 implicitly promised to pay the purchase price as 
consideration for the transfer, there could be no dispute 
that this was valuable consideration. The same was true 
of the relevant collateral obligations assumed by Sky 2. 
The case in relation to the consideration provided by 
Sky 2 assuming responsibility for the property was less 
straightforward; however the court was satisfied that 
this would have been sufficient.

The court then moved on to consider the constructive 
trust argument. It was held that there was no room 
for the imposition of a constructive trust binding 
on a purchaser that did not expressly buy subject to 
the relevant interest or undertake new obligations 
recognising or promising to give effect to the interest. 
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Accordingly, Sky 2 did not acquire the property subject 
to the rights of investors via a constructive trust.

In light of the above, the court decided that Sky 2 took 
the property free from the rights of all investors other 
than those protected by a registered entry or notice at 
the Land Registry (and those, if any, who had submitted 
a priority search at the relevant time pursuant to which 
there was a registered disposition during the priority 
period). The net amount of the sale proceeds should, 
therefore, be distributed rateably among those investors 
and the surplus, if any, should be distributed rateably 
among investors to whom Sky 2 itself had granted 
rights.

This case highlights the importance of protecting an 
interest in land by registration at the Land Registry 
where appropriate.

HIGH COURT CONFIRMS THAT A DIRECTOR OF 
A COMPANY WHO IS ALSO A CREDITOR HAS 
STANDING TO APPLY FOR THE APPOINTMENT OF 
ADMINISTRATORS

Re Wolf International Limited [2021] EWHC 500 (Ch)

The High Court has retrospectively appointed 
administrators who had been appointed months earlier out 
of court by a director of a company who was also a creditor. 
The court confirmed that exceptional circumstances are 
not always required to make a retrospective appointment 
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and that a director who is also a creditor can apply for an 
administration order.

Wolf International Limited (Wolf) is a family-run 
business specialising in the development, distribution 
and selling of specialist fishing rods. After a fall out 
between the father and son, the father appointed the 
joint administrators out of court in November 2022. For 
reasons not detailed in the judgment, two months later 
the father made an application to court to appoint the 
same administrators. The son sought guidance from the 
court on: (1) whether the appointment should be made 
retrospectively; (2) the impartiality of the administrators; 
(3) whether the administrators should be replaced or 
if an additional administrator should be appointed; 
and (4) if the court would grant permission to cross-
examine the administrators because of inconsistencies 
in the administrators’ witness statements.

The judge turned first to the application of the son to 
cross-examine one of the joint administrators. The 
judge was not satisfied that a cross-examination would 
provide any assistance in resolving the inconsistencies 
found between the joint administrator’s two witness 
statements relating to his initial contact with the father 
or to his independence. The inconsistencies were minor 
in substance and did not speak to the integrity of the 
joint administrators. The advice given to the father only 
related to the mechanics of going into administration.
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In granting the administration order, the judge was 
satisfied that the criteria to appoint an administrator 
had been met:

1.	 the father was a creditor of Wolf, at least on the 
“arguable” test set out in Hammonds v Profit USA 
Limited [2007] EWHC 1998 (Ch): (1) he had made 
a loan to Wolf; and (2) he had injected monies into 
Wolf on which he relied;

2.	 Wolf was clearly insolvent on a cash flow test basis;

3.	 one of the statutory purposes of the administration 
was likely to be achieved with no evidence to the 
contrary; and

4.	 in exercising discretion, the judge noted that all 
the matters above point towards the making of an 
administration order.

As to the choice of administrators, the judge disregarded 
any suggestion that there were matters in the case that 
would cause the administrators’ actions to be susceptible 
to review by another insolvency practitioner. In the 
event that this had been a much bigger administration, 
the judge noted that he may have considered appointing 
an additional ‘camp’ of administrators. However, given 
that this was a relatively small company, this point was 
dismissed.

Turning lastly to the retrospective administration order, 
the court was satisfied that given the contentious 



Legal update Sara Segura, Caitlan Stevenson and Emily Nicholl 21

family relationship, the appointment should be made 
retrospectively. The judge commented that although 
these weren’t exceptional circumstances, he believed 
that there was a requirement for finality and certainty to 
avoid any unnecessary conflicts relating to procedural 
issues.

SPECIAL ADMINISTRATION

RE IPAGOO DECISION LEADS TO FINDING OF A 
STATUTORY TRUST BEING OVERTURNED

Re Allied Wallet Ltd [2022] EWHC 402 (Ch)

In light of a conflicting judgment handed down by the 
High Court in Re Ipagoo LLP (In Administration) which was 
binding on the Insolvency and Companies Court (ICC), the 
ICC retracted its original finding that a statutory trust was 
created in favour of electronic money holders (EMHs) 
and payment service users under the current legislation 
– the Payment Services Regulations 2017 (PSRs) and 
Electronic Money Regulations 2011 (EMRs).

Under the PSRs and EMRs, by processing electronic 
payments and issuing electronic money in the form of 
pre-paid payment cards, Allied Wallet Limited (Allied 
Wallet) was automatically subject to the duty to 
safeguard customer monies either by segregating the 
relevant funds or by covering them using an insurance 
policy. However, as the legislation did not expressly 
refer to the creation of a statutory trust, the liquidators 
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of Allied Wallet sought guidance on whether the EMRs 
and PSRs created a statutory trust upon receipt of the 
relevant funds.

Referring to the construction of the EMRs and the PSRs, 
ICC Judge Burton noted that each of the legislative 
provisions required relevant funds to be segregated 
and “designated as holding funds for the purpose of 
safeguarding”. Accordingly, no person other than the 
receiving entity was deemed to have an interest or right 
in the funds which had been segregated. This was held 
to be characteristic of a trust in favour of the EMHs who 
had paid in money to electronic money institutions 
(EMIs) such as Allied Wallet in exchange for electronic 
money. Judge Burton determined that the purpose of 
segregating funds was clear – once payment institutions 
had received EMHs’ funds, they were obliged to protect 
those funds at all times. It would be contradictory to 
the purpose of the legislation if the protection only 
arose when Allied Wallet complied with its safeguarding 
obligations. Accordingly, it was held that the creation 
of a statutory trust arose immediately on the receipt of 
funds.

In her judgment, Judge Burton referred to Regulation 24 
of the EMRs which permitted an EMI to grant security 
over the asset pool. She also referred to the EMIs being 
able to fulfil their safeguarding obligations by taking out 
insurance to cover the funds. Lastly, Judge Burton referred 
to the construction of Regulation 20(3) of the EMRs 
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and in particular, to the provision that relevant funds for 
the asset pool were the estimated amount considered 
to be representative of the portion attributable to the 
execution of the payment transaction. She considered 
that all these characteristics were inconsistent with 
an EMH having any kind of proprietary interest in the 
relevant funds. Accordingly, the interest of EMHs in the 
relevant funds was deemed to be a beneficial one, such 
as one that arose under a trust.

Additionally, Judge Burton referred to Regulation 24 
of the EMRs which deals with the distribution of assets 
upon insolvency, noting that the asset pool was not 
subject to the usual priority of expenses. Rather, the 
relevant funds were specifically held for the purposes of 
distribution of the asset pool to the electronic money 
holders. This was held to be a strong indicator that the 
funds were subject to a statutory trust.

The Re Ipagoo decision

Despite Judge Burton’s conclusion that the EMRs and 
PSRs both created a statutory trust, the court retracted 
its original finding, noting that in the time between 
hearing the application and circulation of the draft 
judgment, the Deputy High Court Judge in Re Ipagoo 
LLP (In Administration) [2022] EWCA Civ 302 had handed 
down his own judgment. The judgment in Re Ipagoo found 
that no statutory trust arose under the EMRs and as an 
ICC judge, Judge Burton was bound by the decision in Re 
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Ipagoo, despite coming to a contradictory conclusion and 
consequently retracted her original finding.

The decision in Re Ipagoo was appealed to the Court 
of Appeal who upheld the decision of the High Court 
concluding that a statutory trust did not arise. The Court 
of Appeal’s decision is reviewed on page 32.

FIRST ENERGY SUPPLY ADMINISTRATION ORDER 
GRANTED

Re Bulb Energy Limited [2021] EWHC 3735 (Ch)

Bulb Energy became the first energy supply company to 
have an energy supply administration order made against 
it and special administrators from Teneo appointed. The 
court also granted the administrators’ application for 
directions to enter into a funding agreement with the UK 
Government to fund the special administration.

Bulb Energy (Bulb) supplies gas and electricity to 1.6 
million domestic customers in the UK. Its business 
model became unsustainable during 2021 when 
the wholesale price of gas and electricity increased 
significantly. Bulb was unable to pass on these increased 
costs to its customers owing to the Default Tariff Price 
Cap which limits the price per unit which energy supply 
companies can charge customers. By November 2021, 
although Bulb was trading at a loss, it was obliged to 
keep supplying its customers as a condition of its supply 
licence, something that only the Gas and Electricity 
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Markets Authority, operating through Ofgem, could 
revoke. Bulb’s financial position would not allow it 
to hedge its future gas and electricity requirements 
beyond December 2021, so its position was only going 
to worsen in light of increasing wholesale prices.

The court heard two applications in relation to Bulb. 
The first, was an application by Ofgem for the making 
of an energy supply company administration order and 
the appointment of insolvency practitioners from Teneo 
as administrators. The second was an application by 
the proposed administrators for directions, particularly 
in relation to their entry into a funding agreement 
agreed with the Government to provide funding for the 
administration of Bulb.

Ofgem’s application was brought on short notice, with 
the judge satisfied that the urgency of the situation was 
significant enough to grant the abridgement of time. 
The parties had been on notice of the application for 
days and had been provided with draft documents, and 
the continued well-publicised financial uncertainty of 
Bulb was having an impact on customers, employees 
and suppliers.

In deciding whether to grant an energy supply company 
administration (ESCA) order, the judge considered the 
objectives of ESCA as set out in section 95 Energy Act 
2011 which are: (1) to secure continued energy supply 
at the lowest cost reasonably practicable to incur; and 
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(2) that it becomes unnecessary for the ESCA order to 
remain in place for that purpose if the energy supply 
company is (a) rescued as a going concern or (b) 
transferred as a going concern in whole to one company 
or in parts to a number of companies.

The judge considered the other option to an ESCA order; 
the appointment of a supplier of last resort but agreed 
with Ofgem that given the size of Bulb’s customer base 
at 1.6m individuals and 14,900 SMEs, no supplier of last 
resort would be capable of managing the transition of 
that number of customers.

In deciding whether to authorise the administrators’ 
entry into the funding agreement, the judge determined 
that the Secretary of State (SoS) was empowered to 
make grants or loans to an energy supply company 
and indemnify or guarantee liabilities incurred in the 
administration under sections 165 to 167 Energy Act 
2004 (EA04). Under paragraph 26 of Schedule 20 to 
the EA04 these sums would be repayable in priority to 
the expenses of the ESCA and any unsecured creditors 
(super priority status).

The judge considered the provisions of the funding 
agreement, noting that it was a working capital facility 
for £1.69 billion and would be made available for 
utilisation for specified purposes including the payment 
of customer credit balances, various industry costs 
and social and environmental levies. The making of 
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these payments was a pre-condition to utilisation. The 
funding agreement also contained certain provisions 
which subordinated the SoS’s right to repayment 
behind the expenses of the administration and sums 
owed to the secured creditor under its floating charge. 
The practical effect of this meant that creditor claims 
which otherwise would have been unsecured and 
ranked pari-passu (i.e., equally) were to be paid in full 
rather than the usual ranking of payment on insolvency. 
The judge confirmed that the scope of paragraph 66 
of Schedule B1 to the Insolvency Act 1986 permitted 
payments to be made other than in accordance with 
the usual ranking of priorities where the administrators 
believed doing so was likely to assist in the achievement 
of the administration. The judge, therefore, determined 
that the administrators had the power to enter into 
the funding agreement: the funding agreement was 
fundamental to the objectives of the administration 
and as there were no other funding options available, 
entering into the funding agreement would be proper 
exercise of power by the administrators.

The judge granted the ESCA order, determining that 
Bulb was insolvent, the jurisdictional requirements were 
satisfied and that it was appropriate to make such order. 
The judge also confirmed that the administrators were 
entitled to the direction authorising their entry into the 
funding agreement, as it was of existential importance 
to Bulb.
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SPECIAL ADMINISTRATORS NOT REQUIRED 
TO DISCLOSE NAMES, ADDRESSES AND 
CREDIT BALANCE DETAILS OF CUSTOMERS IN 
STATEMENT OF PROPOSALS FOR FIRST ENERGY 
ADMINISTRATION

Re Bulb Energy Limited [2021] EWHC 3680 (Ch)

Teneo applied to the court for directions in relation to 
its appointment as special administrator of Bulb Energy. 
Teneo successfully requested orders to dispense with the 
requirement to publish the details of all creditor customers 
in its statement of proposals and for an abridgment of 
time.

Following their appointment as special administrators 
of Bulb Energy (Bulb) in November 2021, Teneo applied 
to the court for directions on procedural matters.

Firstly, on the issue of whether the administrators 
were required to publish within their statement of 
proposals, the names, addresses and credit balances 
of each customer who had a positive credit balance 
with Bulb at the time it went into administration. The 
administrators requested either an order dispensing 
with the requirement to include the names, addresses 
and credit balance in their proposals, or alternatively, 
an order which would allow the administrators not to 
deliver those parts of the statement to the Registrar of 
Companies. Secondly, the administrators requested an 
abridgement of time.
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The administrators explained that there were over 
1 million customers with positive credit balances at 
the date of their appointment; however, under the 
terms of the funding agreement in place with BEIS, the 
administrators were obliged to draw advances under 
the funding agreement in order to refund those credit 
balances.

The administrators noted that they did not see any 
utility in providing names, addresses and credit balance 
detail in the proposals and there were commercial and 
practical reasons why the details should not be included. 
The particular facts of this administration, the terms of 
the funding agreement, the co-operation of the directors 
of Bulb and the potential danger to customers who 
may have deliberately opted to remain off the public 
register for political or other security reasons were all 
listed by the administrators. Practically, the exercise of 
producing a list of pre-appointment customers would 
be a waste of time and inaccurate as Bulb was likely to 
issue new bills and direct debits could be taken meaning 
a customer with a positive credit balance one day could 
have a negative credit balance the next day.

As well as the inaccuracy of the list, the administrators 
also expressed concerns about the commercial 
sensitivity of sharing the required details. By publishing 
the details there would be a risk of customers being 
poached by competitors which would undermine part 
of the objective of the energy administration. Also, 
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given the high number of customers, it was possible 
that there may be individuals for whom publication of 
their names and addresses would be undesirable and 
possibly even a risk to their safety for reasons personal 
to those customers.

The judge agreed that the publication of the requisite 
details could prejudice the conduct of the administration 
and that no useful purpose would be served by producing 
the list of customer creditors. The judge also agreed 
that the risk of possible danger to individuals whose 
details could be published without their consent was a 
concern and that the time and cost of compliance was 
unnecessary given the terms of the funding agreement.

The judge considered a number of cases in determining 
whether the court had the power to make the order 
the administrators were requesting. The judge noted 
that the language of the requirement was mandatory 
and had to be completed within a period of eight weeks 
otherwise, unless they had a reasonable excuse, the 
administrators would be committing an offence.

The administrators asserted that the court may direct 
non-compliance with the requirements on an application 
for directions if there was a reasonable excuse for non-
compliance. They argued that it was a commercial 
and sensible interpretation to view the reasonable 
excuse provision as providing the court with a power 
to dispense with an obligation on the application of an 
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administrator, as well as a power to excuse the failure 
after the fact. The judge was not totally convinced by 
this argument; however, he concluded that there was 
no adversarial argument, and it was not for the court 
to argue the case against, particularly in light of the 
negative impact that the required disclosure could have 
in this circumstance.

The administrators offered further jurisdictional grounds 
on the basis of the court’s inherent jurisdiction to control 
the conduct of officeholders. The judge considered that 
argument; however, he noted that if the only issue was 
the exercise of inherent jurisdiction, the judge would 
not grant the order requested and instead grant an 
order limiting disclosure.

Despite not being fully convinced of the administrators’ 
submissions on the court’s jurisdiction to vary the 
requirements, the judge granted the order to dispense 
with the requirement to publish the names, addresses 
and credit balances of customers, and the order for 
an abridgement of time, in light of there being no 
adversarial arguments.
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COURT OF APPEAL FINDS NO STATUTORY TRUST 
CREATED UPON INSOLVENCY OF ELECTRONIC 
MONEY INSTITUTION

Re Ipagoo LLP (In Administration) [2022] EWCA Civ 302

The Court of Appeal dismissed the Financial Conduct 
Authority’s appeal on the administration of Ipagoo LLP, 
an electronic money institution (EMI) offering cross-
currency payment account services in multiple EU 
countries. The court said that a statutory trust was not 
automatically imposed for the purposes of complying 
with the safeguarding provisions set out in the Electronic 
Money Regulations 2011 (EMR) or the second Payment 
Services Directive (2015/2366/EU) (PSD2), both of 
which contain certain safeguarding requirements in 
respect of funds held by EMIs.

It is important to note that PSD2 distinguishes between 
payment institutions (including EMIs) on the one 
hand, and credit institutions on the other; while credit 
institutions, such as banks, are permitted to take deposits 
of money and pay interest, payment institutions must 
take steps to safeguard the relevant funds – i.e., the 
sums paid by electronic money holders (EMHs) to EMIs 
in exchange for e-money. As Ipagoo was a payment 
institution, the court considered whether certain 
provisions under the EMRs relating to the safeguarding 
of relevant funds were applicable upon the insolvency 
of the electronic money institution.
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Background

In July 2019, Ipagoo LLP was placed into administration. 
At that time, it held relevant funds which, by law, 
should have been safeguarded either by placing them 
in a separate account with a credit institution or by 
covering the amount using an insurance policy or 
guarantee which would be payable upon insolvency. 
The administrators, upon becoming aware that it was 
not possible to establish whether the relevant funds 
had been applied and safeguarded as required, made 
an application for directions on two related matters: 
(a) whether, upon insolvency, the EMRs created a 
statutory trust of the asset pool for the benefit of EMHs; 
and (b) whether any relevant funds that had not been 
safeguarded should form part of the asset pool at all. 
The administrators were neutral as to the outcome of 
the High Court application for directions.

The High Court decision

In the first hearing, the High Court said that there was 
no basis for implying a statutory trust of the funds 
as Regulations 20-22 and 24 of the EMRs: (i) did not 
impose such provision; and (ii) provided the adequate 
level of protection required by the relevant European 
directives. Regulation 24 in particular expressly deals 
with insolvency situations and provides statutory rights 
for the claims of EMHs to be paid from the asset pool 
in priority to all other creditors. Accordingly, it was 
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held that Regulation 24 was inconsistent with the trust 
argument as it treated EMHs as having rights as creditors 
in respect of the asset pool. The judge also held that the 
asset pool should be treated as holding a sum equivalent 
to all relevant funds which ought to have been, but, as a 
matter of fact, were not, safeguarded.

The Court of Appeal decision

The FCA appealed the High Court’s construction of the 
EMRs asserting that the relevant funds were subject to 
a statutory trust. Ipagoo’s administrators also cross-
appealed the judgment, arguing that the asset pool 
should not include relevant funds which had not been 
safeguarded.

The Court of Appeal dismissed both the FCA’s appeal 
and the administrators cross-appeal ruling that under 
the statutory provisions there were numerous indicators 
contrary to the creation of a trust in favour of EMHs. In 
particular, Lady Justice Asplin, in her judgment pointed 
to the drafting of the EMRs (specifically, the lack of 
reference to a breach of trust in Regulation 72), the 
structure of the safeguarding regime itself (which does 
not entitle the EMHs to interest on deposits or any 
increase in the value of investments), and the creation 
by Regulation 24 of the EMRs of a bespoke statutory 
regime which operated independently of the regular 
insolvency regime.
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Going forward, the relationship between EMIs and 
their customers is, therefore, likely to be construed as a 
matter of contract, and not as one of trust. Rather, the 
construction of the EMRs suggested that the regulations 
were concerned primarily with protecting EMHs against 
the other creditors of the EMI upon insolvency, not 
against third parties and therefore, a statutory trust was 
not needed nor imposed by law.

INVESTMENT BANK SPECIAL 
ADMINISTRATION

Following Russia’s invasion of Ukraine in February 2022, 
the UK has been one of many countries to impose 
hefty sanctions against Russian institutions, including 
banks and investment firms. As intended, the impact of 
sanctions has created financial difficulties, causing some 
banks and investment firms to become insolvent leading 
their directors to apply to court for an investment bank 
special administration order.

A special administration regime was introduced for 
investment banks and other financial institutions under 
the Investment Bank Special Administration Regulations 
2011 (as subsequently amended). The directors of an 
investment bank may apply for an investment bank 
special administration order on the following grounds, 
that:
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1.	 the investment bank is, or is likely to become, unable 
to pay its debts; and/or

2.	 it is fair to put the investment bank into special 
administration.

The objectives of an investment bank special 
administration are:

1.	 to ensure the return of client funds as soon as 
reasonably practicable;

2.	 to ensure timely engagement with the financial 
authorities; and

3.	 either to rescue the investment bank as a going 
concern, or to wind it up to the best interests of its 
creditors.

The special administrator must focus on these three 
objectives in equal measure - there is no order of priority 
like there is in an “ordinary” administration.

UK BANK PLACED INTO INVESTMENT BANK 
SPECIAL ADMINISTRATION DUE TO IMPACT OF 
RUSSIAN SANCTIONS

Re Sberbank CIB (UK) Ltd [2022] EWHC 1059 (Ch)

Sberbank CIB (UK) Ltd is an indirect subsidiary of Russia’s 
largest bank and is partly owned by the Russian Federation. 
Whilst Sberbank itself was not subject to financial 
sanctions, it could only operate with a special licence 
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from the UK government. This licence was due to expire. 
Despite having sufficient assets to trade, the company 
had lost its employers’ liability insurance, key personnel 
and major suppliers. As a result, its directors applied for a 
special administration order. The court placed Sberbank 
into investment bank special administration in April 2022.

Sberbank CIB (UK) Ltd (Sberbank) is a UK subsidiary 
of Russia’s largest bank, PJSC Sberbank and is partly 
owned by the Russian Ministry of Finance. Sberbank 
is a London-based investment firm, authorised to 
trade on the markets and regulated by the Financial 
Conduct Authority (FCA). Whilst the company itself 
was not subject to financial sanctions, as its Russian 
parent company was, Sberbank could only conduct 
business with a licence granted by the Office of 
Financial Sanctions Implementation (OFSI). Sberbank 
had initially struggled to find professionals willing to 
act on its behalf. Its key employees (including its chief 
executive officer) and suppliers had left, and the OFSI 
licence was due to expire. The company’s employers’ 
liability insurance policy had also expired; the company 
was unable to obtain a replacement policy meaning that 
it had been forced to implement a mandatory, firmwide, 
work-from home policy, which had caused significant 
disruption to the business.

In April 2022, days before its licence was due to expire, 
its directors applied for an investment bank special 
administration order.
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The court was satisfied that the grounds for a special 
administration order were met, namely that the 
company was or was likely to become unable to pay 
its debts as they fall due and that it was fair to make a 
special administration order. The court stated that “as 
a result of the sanctions, the company cannot function 
in any normal way and has no means to pay its debts”.

The court was prepared to exercise its discretion to 
grant the special administration order, considering that 
it was “preferable to put it into the responsible hands 
of experienced independent special administrators who 
will take control of the company’s assets in an orderly 
way and ensure that sanctions are not broken and 
that all proper cooperation and coordination with the 
government and OFSI takes place”.

The special administrators had indicated that they would 
apply to renew the OFSI licence upon their appointment 
in order to achieve the objective of the special 
administration, and they would seek further directions 
from the court, if they encountered difficulties.

The special administration order would also protect 
Sberbank’s clients. Sberbank held assets in accounts 
with third party banks which had been frozen. The court 
agreed that with the assistance of special administrators, 
these banks would be more willing to allow the returns 
of such assets to clients under their sanction policies.
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UK BROKER PLACED INTO INVESTMENT BANK 
SPECIAL ADMINISTRATION TO PROTECT CLIENT 
FUNDS

Re Sova Capital Ltd [2022] EWHC 814 (Ch)

Sova Capital Limited is a UK-based wholesale broker, 
offering trading and execution services mainly linked to 
Russian markets. While neither the bank, nor its owner 
were directly sanctioned by the UK government, the 
bank’s ties to Russian assets meant that it had to cease its 
operations. The bank’s directors applied for an investment 
bank special administration order, with the aim of saving 
the business and protecting substantial assets and funds 
held for its clients. The court granted the order in March 
2022.

Sova Capital Limited (Sova Capital) is a London-based 
securities broker, authorised to trade on the markets and 
regulated by the Financial Conduct Authority (FCA). 
It is owned by Russian banker, Roman Avdeev. While 
neither Sova Capital nor its owner have been sanctioned 
by western countries, as the firm specialised in Russian 
investments, the sanctions imposed following the war 
in Ukraine had a severe impact on its business. Sova 
Capital’s holdings, over £1.5 billion of client assets and 
£50 million of client money, had been frozen, which led 
to liquidity issues and cash flow insolvency. As a result, 
the directors applied for an investment bank special 
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administration order to “stabilise the situation” and 
“protect the interests of customers”.

The court was satisfied that the grounds for an 
investment bank special administration order had been 
met; namely that the company was or was likely to 
become unable to pay its debts as they fall due and that 
it was fair to make a special administration order.

The court was also satisfied that there was a real prospect 
that the statutory objectives of a special administration 
order could be met. The court noted that the directors’ 
primary desire was to “manage this difficult situation” 
in a bid to rescue the investment bank as a going 
concern. However, the court noted that the directors 
were aware that the special administrators would give 
equal importance to all three statutory objectives and 
would also work to ensure the return of client funds.

There is some uncertainty as to whether the FCA’s 
consent is required to an investment bank special 
administration order. Regulation 8(5) of the Investment 
Bank Special Administration Regulations 2011 states 
that an application for an administration order cannot 
be made unless the FCA has been notified of the 
application and informs the person who gave them 
notice (in this case the directors) that “it consents to 
the insolvency procedure to which the notice relates 
going ahead”. Regulation 8 refers to an application for 
an administration order and not to an application for 



Legal update Sara Segura, Caitlan Stevenson and Emily Nicholl 41

an investment bank special administration order and, 
therefore, there is an argument that it only applies in 
an “ordinary” administration. The court did not rule 
on the point, given that in this instance, as was the 
case in Sberbank (reviewed at page 36 above), the 
FCA supported the application. Accordingly, the court 
granted the order and placed the firm into investment 
bank special administration.

UK INVESTMENT BANK IMPACTED BY RUSSIAN 
SANCTIONS PLACED INTO “ORDINARY” 
ADMINISTRATION

Re VTB Capital Plc [2022] EWHC 1106 (Ch)

 VTB Capital PLC (VTB) is a UK investment bank ultimately 
controlled by the Russian government and was, therefore, 
made subject to full blocking sanctions. Following Russia’s 
annexation of Crimea in 2014, VTB had been undergoing 
an orderly wind down of its business. Sanctions rendered 
the company insolvent leading its directors to apply for an 
administration order. As the company was already winding 
down its activities, ordinary administration was more 
appropriate than investment bank special administration. 
A licence had already been granted by the UK sanctions 
authority but not the American sanctions authority. The 
administration order was, therefore, made subject to 
receipt of a licence from the American sanctions authority.

VTB is an investment bank ultimately owned and 
controlled by the Russian bank, JSC VTB Bank (JSC 
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VTB). The Russian Federation owns just under 61% of 
the shares in JSC VTB, making VTB ultimately controlled 
by the Russian government. Accordingly, VTB was made 
subject to full blocking sanctions due to the ongoing 
conflict in Ukraine. While VTB was evidently balance 
sheet solvent, the sanctions regime resulted in VTB’s 
main sterling bank account being frozen and VTB being 
unable to pay its debts as they fell due, thus rendering 
it cashflow insolvent. While VTB had already been 
undergoing a wind down of its UK business since 2014 
following Russia’s annexation of Crimea, until 2022 it 
had remained solvent.

The directors of VTB applied to place the company into 
administration. The application required the court to 
determine three issues:

1.	 in light of the ongoing wind down of VTB’s business, 
whether an ordinary administration procedure 
would suffice instead of the special administration 
procedure that would normally be used for financial 
service institutions;

2.	 on the basis of the projected timetable for the wind-
down, whether it was justified for the administrators 
to focus on achieving a better result for the company’s 
creditors as a whole, rather than looking to rescue 
the company as a going concern; and
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3.	 whether administration was the appropriate 
procedure to use (rather than liquidation) to achieve 
a better result for VTB’s creditors.

Ordinary administration vs. investment bank 
special administration

Under the Investment Bank Special Administration 
Regulations 2011, companies operating in the financial 
services sector may use the special administration 
regime, where there are client assets to protect. While 
other Russian banks such as Sberbank and Sova Capital 
(reviewed at page 36 and page 39 above), had 
entered into insolvency via special administration, VTB 
found itself in a unique position; it was already underway 
with the wind down of its operations and had significantly 
diminished its operations since 2014. Accordingly, 
the directors of VTB took the view that an ordinary 
administration procedure would be more appropriate. 
The court agreed with its approach, observing that 
because notice of the application had been served on 
the relevant regulatory bodies; the Bank of England, 
the Financial Conduct Authority, and the Prudential 
Regulation Authority (each of which confirmed that 
they did not intend to make representation on VTB’s 
application), the ordinary administration regime would 
be suitable.
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Objectives of the proposed administration

On the basis that VTB was cashflow insolvent, the court 
considered whether the appointment of administrators 
would achieve the statutory objectives of administration: 
(a) rescuing the company in question as a going concern; 
(b) achieving a better result for the company’s creditors 
as a whole than would be likely if the company were 
wound up without first being in administration; or (c) 
realising property in order to make a distribution to one 
or more secured or preferential creditors.

The court noted that there was a strong likelihood that 
sanctions would remain in place into autumn 2022. 
Given the projected 6-month timetable for the wind-
down, the court concluded there was no real prospect 
of the company being rescued as a going concern before 
sanctions were lifted. The objective of administration 
would, therefore, be to achieve a better result for the 
company’s creditors as a whole than if the company 
was wound up.

Administration vs. liquidation

On this final issue, the court noted that although there 
was no suggestion that the company’s creditors would 
not get paid, a liquidation would most likely result in 
a more disorderly payment process with increased 
costs and delays and crucially, without the support of 
key employees who would need to be paid imminently. 
Accordingly, the judge accepted that early payment for 
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VTB’s creditors was a relevant consideration in making 
an order for the appointment of administrators, and 
that the objectives of administration would most likely 
be achieved by such appointment.

OFSI licence

Given the imposition of financial sanctions, VTB had 
been granted a licence by the UK Office of Financial 
Sanctions Implementation (OFSI). The judge noted 
that under this licence, VTB was authorised to “make, 
receive, or process any payments or take any other action 
in connection with any insolvency proceedings relating 
to [VTB] and its UK subsidiaries… including without 
limitation an insolvency practitioner for the purposes 
of his or her functions under or in connection with 
insolvency proceedings”. The directors of VTB, in making 
the application for the appointment of administrators, 
considered the existing OFSI licence to be sufficient for 
the purposes of administration. While the court agreed 
with this approach under the UK sanctions regime, it 
took the view that it could not make an order for the 
appointment until a corresponding licence was issued 
by the US sanctions authority, the Office of Foreign 
Assets Control (OFAC). Accordingly, whilst the court 
was willing to make an administration order, that order 
was to be held in draft form pending evidence that a 
licence had been issued by the OFAC and that the OFSI 
licence remained in place.
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LIQUIDATION

FOR THE PURPOSES OF SECTION 32 OF THE 
LIMITATION ACT 1980 TIME STARTS RUNNING 
ONCE A CLAIMANT IS AWARE THAT A SITUATION 
OUGHT TO BE INVESTIGATED

Bilta (UK) Limited (In Liquidation) v SVS Securities plc 
[2022] EWHC 723 (Ch)

The High Court has said that although the liquidators of a 
company did not have all the relevant evidence until much 
later, the fact that they ought to have known at an earlier 
date that the situation merited further investigation was 
sufficient for time to start running for the purposes of 
section 32 Limitation Act 1980 (LA80).

Bilta (UK) Limited (Bilta) went into liquidation after 
HMRC presented a winding up petition against Bilta and 
liquidators were appointed (Liquidators) in connection 
with Bilta’s £26.4 million unpaid VAT. The winding up 
petitions were supported by affidavits summarising 
HMRC’s investigation into Bilta’s unpaid VAT, which 
was linked to missing trader intra-community fraud 
(MTIC Fraud) which took place in 2009; a type of fraud 
whereby an entity fraudulently fails to account for its 
output VAT.

In 2017 (more than 2 years after the expiry of the 
usual 6-year limitation period), the Liquidators started 
proceedings against Tradition Financial Services Limited 
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(TFS) on the basis that: i) TFS, by its involvement in 
transactions by which the MTIC Fraud was perpetrated, 
had provided dishonest assistance in the breaches of 
fiduciary duty owed by the directors of Bilta; and ii) 
TFS had participated in the fraudulent trading of the 
business of Bilta.

Although the claim form was issued after the expiry 
of the limitation period, the Liquidators (on behalf of 
Bilta) relied on section 32 LA80 to start the proceedings. 
Section 32 states that where an action is based on 
fraud, the limitation period “shall not begin to run 
until the plaintiff has discovered the fraud … or could 
with reasonable diligence have discovered it”. As the 
Liquidators had not had access to a crucial piece of 
evidence until June 2016, they claimed that was when 
the limitation period had started running.

The judge said that it was for the Liquidators to prove that 
section 32 applied in the circumstances. In particular, 
they had to show that they could not, with reasonable 
diligence, have discovered TFS’s involvement in the 
MTIC Fraud prior to June 2016. This in turn, meant that it 
was appropriate to consider what the Liquidators could 
reasonably have learnt or done – not only what they in 
fact did learn or do. “Reasonable diligence” included, for 
example, making use of the Liquidators’ power to seek 
material under section 236 Insolvency Act 1986 (IA86). 
In addition, whether the Liquidators had, or could have, 
discovered TFS’ fraud did not require the Liquidator 
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to have been able to discover all evidence prior to the 
start of proceedings: it was sufficient to know enough 
essential facts constituting the alleged fraud to be in 
position to plead a viable claim.

Here, the Liquidators had known of the MTIC Fraud 
and of TFS’ potential involvement in it as soon as they 
had been appointed by HMRC, since the affidavits 
summarising HMRC’s investigation into the MTIC Fraud 
were sufficiently clear to trigger the need to at least 
investigate TFS and the judge was satisfied that the 
Liquidators had reviewed the affidavits in question. The 
Liquidators could have, with no more than reasonable 
diligence, been able to plead a viable case against TFS 
prior to receipt of the final piece of evidence in June 
2016 and as far back as 2009. On the facts, it would 
have been unreasonable for the Liquidators to conclude 
that there had been no need for an investigation since 
they knew of TFS’ potential involvement but not its 
exact nature of extent – this was precisely the reason 
why the situation needed to be investigated.

As a result, the judge ruled that the claim against TFS 
was time-barred.

The decision is being appealed; the appeal will be heard 
by the Court of Appeal by 6 June 2023.
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PROPRIETARY INTEREST REQUIRED FOR CLAIM 
FOR KNOWING RECEIPT

Byers and others v Saudi National Bank [2022] 
EWCA Civ 43

The Court of Appeal looked at whether a knowing receipt 
claim was possible where, although the defendant had, or 
used to have, property which was formerly trust property, 
the claimant never had a proprietary claim in respect 
of it against the defendant. Following a consistent line 
of case law, the Court of Appeal endorsed the judge’s 
conclusion at the first hearing that a knowing receipt 
claim, where dishonest assistance is not alleged, would fail 
if, at the moment of receipt, the beneficiary’s equitable 
proprietary interest was destroyed or overridden so the 
recipient held the property as beneficial owner. For a 
knowing receipt claim to be possible, the claimant must 
retain a continuing proprietary in the relevant property at 
the time the property is received.

Saad Investments Company Limited (In Liquidation) 
(SICL), a Cayman Islands company, was the beneficiary 
of certain Cayman Islands trusts which owned shares 
in five Saudi Arabian banks. The trustee transferred the 
shares to Samba Financial Group (which later transferred 
its assets and liabilities to the Saudi National Bank 
(Bank)) to discharge part of a debt owed by the trustee 
to the Bank. SICL and its joint liquidators alleged that 
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the transfer (governed by Saudi Arabian law) was in 
breach of trust and sued the Bank for knowing receipt.

Dismissing the claim at the first hearing, the judge 
said SICL had no continuing proprietary interest in the 
shares post transfer because Saudi Arabian law made no 
distinction between legal and beneficial ownership. This 
meant that the Bank’s title extinguished or overrode 
SICL’s proprietary interest in the shares when they were 
transferred, and the Bank received good title to the 
shares even if the Bank had knowledge of SICL’s interest.

SICL, together with its joint liquidators, appealed raising 
two issues:

1.	 whether a claim for knowing receipt is dependent on 
SICL having a continuing proprietary interest in the 
property in question when in the hands of the Bank; 
and

2.	 whether such an interest existed between the parties, 
having regard to relevant Saudi Arabian law.

The appeal judge dismissed the appeal and reaffirmed 
that for a knowing receipt claim to be possible, a 
claimant had to have a continuing proprietary interest in 
the relevant property. Further, the appeal judge refused 
to interfere with the first hearing judge’s finding that, as 
a matter of Saudi Arabian law, SICL had no continuing 
proprietary interest in the shares to support the claim.
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This is a useful case for insolvency practitioners 
investigating a transfer of assets outside of the insolvent 
estate by a delinquent director or bankrupt prior to 
insolvency, or alternatively to a recipient defending 
a knowing receipt claim, highlighting that a knowing 
receipt claim is not exclusively fault-based and a claimant 
seeking a personal remedy for knowing receipt needs to 
have a continuing equitable interest in the property at 
the time the property is received, unless dishonesty is 
alleged. This is of course in addition to other components 
of building a knowing receipt claim i.e., the defendant 
also has to have received assets which were traceable 
as representing assets of the claimant, in breach of trust 
and the knowledge on the part of the defendant that 
the assets received are traceable to a breach of fiduciary 
duty such that it would be unconscionable for the 
defendant to retain the benefit of the receipt.

FAILURE TO READ DOCUMENTS IS NOT A GOOD 
DEFENCE

Manolete Partners plc v Nag and another [2022] 
EWHC 153 (Ch)

Failing to read documents or “wilful blindness” will not 
be a good defence to a claim in dishonest assistance or 
knowing receipt.

Mr Nag was the sole director and owner of a 
telecommunications business, Quore Ltd (Company) 
which encountered financial difficulty in 2012. In early 



Pinsent Masons 2022 Restructuring and Insolvency Conference 52

2013, the business and assets of the Company were 
sold to the group company, Quore Technologies Limited 
(QTL), which was owned and controlled by Mr and Mrs 
Nag. The consideration was deferred.

Shortly thereafter, the shares in QTL were sold at arm’s 
length to Evolve Telecom Limited (Evolve). The total 
sale proceeds paid by Evolve were over £1,400,000. 
None of the sale proceeds were applied for the benefit 
of the Company and its creditors. Instead, save for a sum 
owed to Vodafone and legal costs, the proceeds were 
paid to Mr and Mrs Nag, related companies and family 
members on Mr Nag’s deliberate and false instruction.

In 2015, the Company was compulsorily wound up and 
the liquidators assigned the benefit of all claims against 
Mr and Mrs Nag to Manolete Partners plc (Manolete), a 
company specialising in insolvency litigation. Manolete 
pursued a claim for misfeasance against Mr Nag as well 
as claims for debts owing to the Company. Mrs Nag was 
sued as a constructive trustee for dishonest assistance 
and knowing receipt.

Reliance on professional advice

The judge held that Mr Nag had failed to consider the 
interests of creditors and was in breach of his fiduciary 
duties and liable for the whole sum paid by Evolve. The 
judge refused to give credit for the £203,253 paid to 
Vodafone, labelling the payment as a preference on 
the basis that Mr Nag had not treated creditors equally 
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and had paid the monies to avoid Vodafone calling on a 
personal guarantee provided by Mr Nag.

Mr Nag attempted to rely on the legal advice he allegedly 
obtained as a director of the Company, QTL and in his 
personal capacity. Mr Nag argued that the legal advisors 
would have advised him against the transaction if it was 
improper and that he was entitled to take the absence 
of such advice as confirmation that the transaction was 
proper.

The judge said that the sale in this case was so 
obviously improper that the legal advisors could not 
have considered the transaction and decided that 
it was proper, and it was more likely that they were 
instructed on an “execution-only” basis. The fact that a 
company instructs legal advisors on a transaction does 
not automatically absolve a company or a director of 
liability and such professional advice is not a substitute 
for a director exercising reasonable care and skill.  The 
judge said that this was even more so in a case of breach 
of fiduciary duty since a director should not need a 
solicitor to tell him when his actions are bona fide and 
likely to promote the company’s interests for the benefit 
of its creditors.

Dishonest assistance by a non-director wife

Mrs Nag claimed that she did not know what was 
happening as she did not read any documentation and 
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only signed the sale documents because she trusted her 
husband.

The judge found Mrs Nag liable for dishonest assistance 
on the basis that she had assisted Mr Nag by executing 
the documents and acted dishonestly. Mrs Nag 
admitted that the honest and reasonable course of 
action would have been to read the documents, which 
she understood had to be signed to complete the 
transaction. The judge commented that he did not find 
Mrs Nag to be a dishonest witness, unlike her husband. 
However, Mrs Nag was “wilfully blind” and did not act 
as an ordinary decent person would have behaved in the 
circumstances. Mrs Nag was liable to repay the whole 
sale proceeds.

The judge said that if the requirements for dishonest 
assistance had not been met, Mrs Nag would have 
been liable for knowing assistance, which has a lower 
threshold. In that case, Mrs Nag’s liability would have 
been limited to the 50% sum that she received from 
the sale proceeds. Knowing assistance requires that 
Mrs Nag received beneficial receipt from Mr Nag and 
knowledge that it was the Company’s property, which 
was established because she had instructed her solicitors 
to pay her 50% share to Mr Nag and that Mrs Nag had 
sufficient knowledge of the circumstances.

The case is helpful authority where accessories seek 
to claim ignorance. It is also a useful reminder of 
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when a director can or cannot rely on having obtained 
professional advice.

THE EFFECT OF SECTION 32 OF THE LIMITATION 
ACT 1980 ON INSOLVENT COMPANIES

OT Computers Ltd (In Liquidation) v Infineon 
Technologies AG [2021] EWCA Civ 501

Under section 32 of the Limitation Act 1980 (LA80), in 
the case of any action for which a period of limitation is 
prescribed, the period of limitation shall not begin to 
run until the party concerned has discovered the fraud, 
concealment or mistake (as the case may be) or could with 
reasonable diligence have discovered it, which equally 
extends to a company in insolvency whether or not it was 
still carrying on business. The purpose of section 32 is to 
ensure that a concerned party is not disadvantaged by 
reason of being unaware of the circumstances giving rise 
to the cause of action as a result of fraud, concealment 
or mistake. There is nothing in the language of section 
32 which requires the concerned party to be treated as 
if it were still carrying on business at the time when facts 
concerning the wrongdoing begin to emerge.

The case involved a claim for follow-on damages by 
OTC Computers Limited (In Liquidation) arising from 
the activities of a price-fixing cartel. The cartel had 
deliberately concealed the price fixing of dynamic 
random-access memory sold to OTC. The first publicly 
available information about the price fixing was in 2002. 
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At this time OTC had entered administration, sold its 
business and assets and was effectively a shell company. 
In 2010 the European Commission published a decision 
(Decision) relating to the cartel’s infringements. In 2016, 
one day short of six years later, OTC and other victims of 
the cartel, commenced follow-on proceedings, claiming 
damages or restitution arising from the infringements 
established by the Decision.

The Commercial Court rejected the cartel’s argument 
that OTC’s claim was time-barred. The court ruled that 
the existence of a price-fixing cartel could not with 
reasonable diligence have been discovered by OTC 
(which at the time was a shell company), so that the 
running of time for limitation purposes continued to 
be suspended until such time as it was discovered or 
could have been discovered by a reasonably diligent 
insolvency practitioner. This contrasted with the other 
victims of the cartel who had continued to trade and, 
therefore, were in a position to find out about the price-
fixing earlier; they were found to be outside of the 
limitation period.

The cartel appealed this ruling. The Court of Appeal 
had to consider the application of section 32 LA80 and 
specifically, how section 32 applies when the defendant 
deliberately conceals a relevant fact so that: (1) it cannot 
reasonably be discovered by the claimant at the time of 
the concealment; (2) by the time it could be discovered 
by a person carrying on business of the relevant kind 



Legal update Sara Segura, Caitlan Stevenson and Emily Nicholl 57

(here, the assembly and sale of computers), the claimant 
is in administration; and (3) the matters which would 
have put a person who continued to carry on such a 
business on notice of the need for further enquiry, would 
not have come to the notice of a reasonably diligent 
insolvency practitioner?

What did the Court of Appeal decide?

The cartel’s appeal was unanimously dismissed.

The Court of Appeal ruled that the judge had not 
erred in considering that OTC’s insolvency at the time 
when the cartel’s existence became public knowledge 
was material to the administrators’ ability to uncover 
the wrongdoing/concealed information. A reasonably 
diligent administrator of a company which had sold its 
assets (as OTC had) “would not be expected to follow 
the trade press for the market in which the company 
had previously traded six months and more after it had 
ceased trading. Nor would an administrator have the 
same contacts and exchanges of information with others 
engaged in the business as a company which continued to 
trade.”

Key takeaways for insolvency practitioners (IPs)

In the case of an insolvent company seeking to rely 
on section 32, the burden of proof in demonstrating 
that ‘reasonable diligence’ has been exercised falls on 
the administrators. The courts will apply an objective 
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standard of ‘reasonable diligence’ and each case will 
turn on its own facts. However, IPs should take some 
comfort from this case which shows that the courts will 
not expect them to investigate to the same extent as a 
solvent, trading company. However, this does not mean 
that IPs are off the hook; if a claim is brought to the 
attention of an IP during the course of the insolvency 
process, then they should use all reasonable endeavours 
to investigate the potential claim to ensure that they 
do not run out of time to pursue the claim by reason of 
limitation.

OTC had ceased trading and gone into administration 
nearly six months before any reports about the cartel 
were made public. This was not a case where the 
administrators were seeking to rescue the company and 
the business had continued to be carried on under the 
guidance of the administrators; the court noted that “if 
that had been the case, different considerations would 
have arisen”. We can conclude that the “reasonable 
diligence” expected from insolvency practitioners of a 
company that continued to trade would be held to a 
higher standard.
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COURT REFUSED TO INTERVENE ON A MEMBER 
VOTE IN A MEMBERS’ VOLUNTARY LIQUIDATION 
TO REMOVE LIQUIDATORS

Pagden v Soho Square Capital LLP [2022] 
EWHC 944 (Ch)

The High Court refused to intervene in the majority 
decision of company’s members to vote to remove the 
liquidators, even though the determining votes were cast 
by members against whom the liquidators had issued 
claims. The court considered that the votes were cast 
for the company’s benefit as there was justification to 
bringing a fresh independent pair of eyes to review the 
existing claims brought by the liquidators and to review 
their conduct of the MVL. The court clarified that it will 
not intervene in a member vote in an MVL where such 
vote was not influenced by unfair or improper means, 
where there is no fraud, illegality or minority oppression 
and the vote has been cast for the company’s benefit. This 
case gives important clarification as to circumstances in 
which the court will intervene on a members’ vote in an 
MVL or in an application to remove a liquidator pursuant 
to section 108 of the Insolvency Act 1986.

Core VCT plc (and two other VCT entities) (VCTs) were 
incorporated as venture capital trust companies. They 
raised approximately £66 million from hundreds of 
individual investors through the issue of listed shares 
and after a decade, the VCTs were placed into MVLs and 
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were subsequently dissolved in 2018. On the application 
of minority shareholders, the VCTs were later restored 
with new liquidators appointed without notice being 
given to the other members or the former liquidators. 
The former liquidators together with certain members, 
sought the removal of the new liquidators; this was the 
subject of Court of Appeal proceedings in 2020 (see 
Fakhry v Pagden & Anor [2020] EWCA Civ 1207).

In 2020 the Court of Appeal ordered the new liquidators 
to hold general meetings of the companies in order that 
the members could vote on whether the MVLs should 
remain restored to the Companies House Register, 
whether the new liquidators should continue with 
their investigations, and whether the new liquidators 
should remain in office. However, prior to holding such 
members’ meetings as ordered by the Court of Appeal, 
the new liquidators proceeded to issue claims against 
the former liquidators and certain members and officers 
for alleged breaches of duties and misappropriation of 
assets. All the claims are vigorously opposed by the 
various respondents.

At the members’ meetings, the majority of members 
voted in favour of the restoration of the MVLs and the 
investigations continuing; however, certain members 
against whom claims had been brought by the new 
liquidators (Defendants) voted against the new 
liquidators continuing in office in respect of Core VCT 
Plc.
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The new liquidators brought an application pursuant 
to section 112 of the Insolvency Act 1986 (IA86) 
for directions as to whether or not the court should 
intervene in the rights of the Defendants to exercise 
their member vote. Whilst in an insolvent liquidation, a 
creditor against whom there are claims would be unable 
to vote, there is no similar provision for voting by a 
member in an MVL and this is a matter which is at the 
discretion of the court. The Defendants argued that as 
a result of the new liquidators’ conduct in not adhering 
to the Court of Appeal order and delaying the calling 
of members’ meetings, together with their additional 
concerns over the new liquidators’ independence, their 
votes should be upheld and replacement liquidators 
should be appointed.

Summary

The court had to first consider whether it was willing 
to interfere with the votes. The Defendants sought to 
rely on the principle, established over a long history 
of cases, that a shareholder is entirely free to exercise 
its own judgment as to how to cast its vote as set 
out in Children’s Investment Fund Foundation (UK) v 
Attorney General [2017] EWHC 1379 (Ch), [2018] Ch. 
371, [2017] 6 WLUK 145. However, following North 
West Transportation Co Ltd v Beatty (1887) 12 App. 
Cas. 589, [1887] 7 WLUK 93  which entitled the court 
to intervene on a member vote where there was a 
conflict of interest when such member was also acting 
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as director, the judge determined that its authority to 
intervene should not be limited to this case and when 
determining whether it should interfere in the right of 
a member to exercise its vote, it should also consider 
whether the majority decision was influenced by unfair 
or improper means, fraud or illegality, or was oppressive 
towards the shareholders who opposed it, and whether 
no reasonable person could consider that the vote was 
cast for the company’s benefit.

In the circumstances of this case, the court decided 
there were no grounds for intervening on the basis that:

	• while there is an inherent element of minority 
oppression in a system of majority voting, for the 
court to intervene, the oppression must involve 
an element of abuse or unfair subjugation of the 
minority’s will. Seeking to remove liquidators close 
to trial could be example of such oppression but here 
the claims were at an early stage, litigation funding 
was uncertain and replacing the new liquidators 
would not have the effect of stifling viable claims;

	• the Defendants had proposed that the new 
liquidators choose the replacement liquidators, 
who would determine whether to continue the 
claims using funds offered by one of the members 
(ensuring that those who had voted in favour of the 
replacement liquidators met these costs and there 
was no prejudice to other members); and
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	• owing to the new liquidators’ failure to give proper 
notice of a court application, and delay in convening 
the company meetings, the relevant members’ 
concerns about the liquidators continuing to drive 
the claims against them did not mean that no 
reasonable person could consider that the votes 
were cast for the company’s benefit. Bringing a fresh, 
independent pair of eyes to review the claims could 
be said to be for the company’s benefit.

The court, therefore, upheld the Defendants’ vote 
and ordered that the new liquidators be immediately 
replaced. While the application was for directions under 
section 112 IA86, the court indicated that the outcome 
would not have been significantly different if it were 
treated as an application for removal of liquidators 
under section 108 IA86.

OFFICIAL RECEIVER ORDERED TO KEEP 
COMPULSORY LIQUIDATION OPEN FOR A 
DEFINED PERIOD IN ORDER TO SUPPLY KEY 
LOCAL INFRASTRUCTURE SERVICES

Re Baglan Operations Limited [2022] EWHC 647 (Ch)

The High Court has ruled that a compulsory winding 
up must be kept open in order to continue to supply 
certain water pumping stations and street lighting units 
operated by statutory authorities until a specified date, 
but the insolvent company was not required to supply a 
commercial customer. The court ruled that the official 
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receiver had the statutory powers to keep the liquidation 
open to effect the safe, efficient and orderly winding 
down of the company and was required to consider 
the potential environmental detriment to the locality 
as expressed by the relevant statutory authorities. The 
company’s beneficial winding up was to be conducted 
to the advantage of those in whose interest it was being 
undertaken – and that was not exclusively the creditors.

Baglan Operations Limited (Baglan) was the main 
operating entity of an electricity power producer at 
Baglan Bay (Plant) which supplied sites on adjacent 
business parks. The Plant was near to the end of its 
working life. To save costs in the wider group, the Plant 
ceased generating electricity in July 2020 whereupon 
Baglan imported electricity from an external supplier 
for its own use in safety and control systems and for 
onward supply to its former customers on a conduit 
basis. Ceasing to generate, Baglan lost its revenue 
stream but continued to incur the costs of keeping the 
Plant safe and secure and of supplying electricity to its 
key customers at a significant financial loss.

Baglan had three key customers:

1.	 Welsh Water (WW) which used Baglan’s electricity 
supply to support four pumping stations, three 
of which were sewerage pumps and the fourth 
controlled the flow of waste and storm water 
ensuring that at times of excessive rainfall or high 
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tides, raw sewage wasn’t discharged into the sea 
damaging local beaches and the shellfish industry. 
The four pumping stations were part of the essential 
Welsh infrastructure;

2.	 the Council (Council) which used the electricity 
to support nearby street lighting and operating a 
pumping station adjacent to the M4 roadway; and

3.	 Sofidel, part of an Italian group (Sofidel), which used 
electricity and water to manufacture tissue paper.

Following an unsuccessful pre-pack rescue attempt, the 
Official Receiver (OR), together with special managers, 
was appointed in March 2021 with the support of an 
indemnity provided by the Department for Business 
Energy and Industrial Strategy (BEIS).

On appointment, the OR did not seek to disclaim the 
supply agreements as onerous contracts but instead, 
the customers were directed to source new connections 
for their electricity needs. In the interim, the OR entered 
into provisional supply agreements. Whilst the three 
key customers took some steps towards installing new 
connections, these were insufficient for having the 
necessary supply in place at the time the OR provided a 
final deadline for Baglan terminating its supply.

On appointment, the OR had taken insolvency advice 
from a leading barrister (Counsel) as to the scope of his 
powers and how he should exercise them. As a result, he 
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believed that (i) he had no discretion to continue trading 
the business where doing so was not necessary for the 
closure of the Plant (even if that were cost neutral to 
Baglan) and (ii) he had no duty to continue to trade for 
the benefit of commercial third-party businesses or to 
assist the Welsh government in discharging its duties 
to maintain flood defences and/or mitigate the wider 
effects of the liquidation.

In early January 2021, applications were brought under 
section 168(5) of the Insolvency Act 1986 (IA86) 
which sought to prevent the OR from completing the 
compulsory winding up of Baglan until such time as the 
applicants secured alternative provision of electricity 
supply and in the meantime, to secure continued supply 
of electricity to their premises through Baglan.

Section 168(5) IA86 requires the applicant to be 
“aggrieved” which in accordance with Re Edennote Ltd 
[1996] BVV 718 means a person has been subjected to 
an act or decision that was taken in bad faith or is “so 
utterly unreasonable and absurd that no reasonable 
man would have done it”. The problem for the applicants 
was that they were seeking a continuation of supply by 
the OR for an unspecified period without any proposal 
as to how the costs and losses incurred by the OR would 
be covered. The court ruled that the Edennote test does 
not apply if the challenged decision is one of law, not 
commercial judgment.
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The applicants subsequently argued that the OR’s 
decision was “irrational” because he had a mistaken 
view of his powers; his decision was based on a belief 
(predicated on legal advice) that he had no power to 
continue supply, and that belief was erroneous.

The court ruled that because the OR had made his 
decision purely on the advice of Counsel, the scope of 
the OR’s powers was a matter of law and not a matter 
of commercial judgment. The court looked to section 
143 IA86 which says that the functions of a liquidator 
are “to secure that the assets of the company are got 
in, realised and distributed to the company’s creditors” 
but acknowledged that section 143 is not a complete 
statement of all the functions of the OR; the OR’s role 
has changed over time to include “the public protection 
aspects” of the role.

Paragraph 5 of Schedule 4 to IA86 confers the power to 
“carry on the business of the company so far as may be 
necessary for its beneficial winding up”. The court ruled 
that “beneficial” is not confined to financial “benefit”; it 
means “of advantage to the persons in whose interest 
the liquidation process is being undertaken”.

Here, although the OR was appointed to gather in, realise 
and distribute the assets, the court said he was not 
appointed for that purpose alone. The OR was appointed 
to address health and safety and environmental 
concerns relating to the Plant, not for the financial 
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benefit of the creditors (as immediate disclaimers would 
have achieved that), but for the benefit and well-being 
of those in the locality exposed to hazards potentially 
arising from environmental dangers at the Plant.

The court considered whether the OR should consider 
the environmental detriment arising from the closure 
of the Plant for which Baglan could not be held liable, 
for example, serious flooding or the absence of street 
lighting caused by disabling important infrastructure. 
Whilst the court decided there was no duty on the OR 
to undertake a wide-ranging environmental survey to 
see whether the risk of such detriment existed, such 
risks had been drawn to his attention by the relevant 
statutory authorities. As such, the OR has the power to 
take those risks into account in the exercise of his power 
to continue or discontinue the business: “where a key 
part of the liquidation is the avoidance of environmental 
damage, and where the OR has been appointed to 
oversee the performance of that task, the OR’s powers 
extend to … the achievement of that purpose”.

In finding that the OR’s decision could be modified and 
in order to provide him with the maximum protection 
under the warranties offered by BEIS and the Welsh 
government, the court took the direct approach of 
relieving him of the responsibility to reconsider his 
decision and ordered that Baglan should continue 
to supply WW and the Council until a specified date 
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provided a suitable indemnity was supplied by WW 
covering the risk and funding of continued supply.

The court did, however, support the OR’s decision to 
disconnect Sofidel; to continue supply to a commercial 
customer once that supply was no longer also required 
for the purposes of the closure of the Plant would be 
to benefit the interests of Sofidel above those of other 
creditors.

Notwithstanding that the court confined its holdings to 
the facts of this case, this case opens the door to the OR 
and private liquidators needing to consider the wider 
circumstances of their appointment. Liquidators and 
their advisers need to pay careful attention to whether 
any environmental issues affect their ability to carry 
out their statutory duties and in cases of uncertainty, 
seek the court’s direction. Whilst statutory authorities 
with a mandate to protect environmental concerns will 
welcome the decision and may become increasingly 
vocal about the environmental impacts of a particular 
liquidation, this judgment (perhaps unhelpfully) 
expands the category of a liquidator’s decisions that can 
be challenged.

With the global focus and growing awareness of the 
ESG agenda (including the recent focus at HRH Queen 
Elizabeth’s Platinum Jubilee), one wonders whether this 
agenda has also taken hold in the current jurisprudence 
with a growing impetus on the judiciary to “play their 
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part” in requiring businesses and their insolvency 
officeholders to take responsibility for environmental 
risks and hazards; whether this will ever be at the 
expense of creditors remains to be seen.

The case has been appealed by the Welsh government; 
the appeal is scheduled to be heard on 4 October 2022.

DISSOLUTION OF COMPANY SHOULD NOT BE 
DEFERRED

Re Border Control Solutions Ltd [2021] EWHC 2965 (Ch)

In the first reported decision on this subject, the High 
Court had to decide whether a director/shareholder had 
appropriate standing to appeal against a decision to 
defer the dissolution of a company and if so, whether the 
deferral should be overridden. It is a useful authority for 
future cases and may influence the Official Receiver’s 
administrative process for granting deferrals.

Border Control Solutions Limited was placed into 
liquidation on 30 January 2018. Under section 205 
Insolvency Act 1986 (IA86), the Companies House 
registrar is to dissolve a company within 3 months 
of receiving the final accounts and a notice from the 
Official Receiver (OR) that the compulsory winding up 
of a company is complete.

In this case, the OR’s representative signed a notice on 
2 November 2020 confirming that the winding up was 
complete but also immediately signed a further notice 
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directing that the dissolution be deferred to 13 May 
2025 (Deferral) in order to allow further investigations 
to take place.

By March 2021, these further investigations had 
concluded and when the sole director and shareholder, 
Mr Kumar, contacted the OR about lifting or shortening 
the Deferral, the OR responded that the Deferral could 
not be shortened and “must run its course until its 
dissolution date”.

In subsequent correspondence, the OR agreed that 
whilst it would not appeal the Deferral, they would not 
oppose any appeal Mr Kumar wished to make.

The two key questions before the court were: (1) did Mr 
Kumar have standing to appeal under section 205(4) 
IA86 and if so, (2) what the appropriate remedy for Mr 
Kumar was.

Standing

Section 205 IA86 does not specify who has standing to 
bring an appeal. As such, the court resorted to “more 
fundamental principles” as to whether Mr Kumar could 
demonstrate a “legitimate interest” in the relief sought.

Mr Kumar’s position as sole director and shareholder 
was being prejudiced by the Deferral. He was looking to 
pursue new business ventures and having a company “in 
limbo” was raising red flags with his customers (mostly 
international Government agencies) and inhibiting his 
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ability to access the investment community. The court 
ruled that such interest was “legitimate”; Mr Kumar was 
“clearly (and indeed, potentially uniquely) affected” 
by the continuance of the Deferral. As such, he was a 
“proper person” to bring the appeal.

Re-hearing

In considering whether allowing a re-hearing of the 
appeal was in the interests of justice, the court was 
critical of the fact that the Deferral decision had been 
taken without any prior warning to Mr Kumar, with 
no initial hearing, no evidence was considered and an 
internal “blanket” policy guidance dictated the five-
year deferral period; it was therefore, for all intents and 
purposes, an administrative process.

As all investigations into the company had concluded, 
the court found that the Deferral served no useful 
purpose and ought to be ended. No party was prejudiced 
by shortening the Deferral, the OR did not oppose the 
appeal and the court felt that the clear prejudice to 
Mr Kumar ought to be curtailed. The court, therefore, 
granted the appeal and brought the Deferral to an end.

This is the first reported decision on appealing a deferral 
of dissolution under section 205 IA86 and as such it will 
likely be a useful authority for future cases. It helpfully 
confirms that a director and/or shareholder will likely 
have the appropriate standing to appeal; however it may 
be less clear cut in future cases as to whether a person 
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has the necessary “legitimate interest” to appeal; this 
remains to be seen.

Given the judge’s criticism of the OR’s blanket approach 
to setting the deferral to 5 or 6 years without regard for 
the individual circumstances, it will also be interesting 
to see whether the OR’s approach to deferral periods 
will change in the future.

LIMITATION PERIOD FOR SECTION 127 CLAIMS 
STARTS FROM THE DATE OF THE WINDING UP 
ORDER

Re Changtel Solutions UK Ltd (In Liquidation) [2022] 
EWHC 694 (Ch)

High Court rejects a request for a validation order 
and dismisses a change of position defence allowing a 
liquidators’ section 127 Insolvency Act 1986 claim to 
succeed to recover payments made by the company 
after the presentation of the winding up petition. The 
court ruled that time starts running for the purposes of 
limitation from the date of the winding up order and not 
the date that the payments were made.

On 22 January 2021, Changtel Solutions UK Limited 
(Changtel) acting by its liquidators (Liquidators) 
issued an application (Application) under section 127 
of the Insolvency Act 1986 (IA86) seeking to recover 
five payments totalling £47,053.28 allegedly paid 
by Changtel to G4S Solutions (UK) Limited (G4S), 
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in the period between the presentation of a winding 
up petition against Changtel on 7 June 2013 and the 
making of a winding up order against Changtel on 28 
January 2015 (Relevant Period). The payments were 
advance payments for the provision of security guards 
at Changtel’s premises for a period of seven months 
during the Relevant Period.

The court had to determine first of all whether the 
Application was time-barred. Concluding, that it was 
not, the court then went on to determine whether such 
payments should be validated and, if not, whether G4S 
could successfully submit a change of position defence.

Limitation

G4S contended that the Application was time-barred 
under section 9 of the Limitation Act 1980 (LA80), 
because the Application was issued more than 6 years 
after the payments had been made by Changtel. Section 
9 specifies that an action to recover any sum recoverable 
by virtue of any enactment shall not be brought after 
the expiration of 6 years from the date on which the 
cause of action accrued.

The court, examining section 127 IA86, noted that 
the provision read “in a winding up by the court, any 
disposition of the company’s property made after the 
commencement of the winding up is, unless the court 
otherwise orders, void”. The court interpreted that, until 
the making of a winding up order, there is no “winding 
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up by the court” and no transaction could be void. It 
follows, therefore, that the cause of action accrues 
with the making of the winding up order, which is the 
date from which the limitation period runs, rather than 
the date of the payments. As the Application had been 
issued within 6 years after the making of the winding up 
order, the Application was not time-barred.

First payment to G4S

G4S informed the court that the first payment made 
by Changtel was made by cheque, 7 days before the 
presentation of the winding up petition, and, therefore, 
this payment did not fall within the remit of section 127 
IA 1986 as the “disposition of the company’s property” 
occurred when Changtel signed the cheque to G4S.

However, the court found that the relevant “disposition 
of the company’s property” for the purposes of section 
127 actually occurred when the money was debited 
from Changtel’s bank account, which occurred 4 days 
after the presentation of the winding up petition. 
Accordingly, the first payment was therefore void under 
section 127, unless validated.

Validation

G4S subsequently sought to argue that the payments 
should then be validated. The court acknowledged that 
the general rule is that a party seeking validation must 
do so by way of fee paid application notice, and that the 
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court does not automatically consider whether it should 
validate post-petition payments. In this case, it was also 
noted that G4S had been invited in correspondence on 
several occasions to confirm whether it would be issuing 
an application for a validation order.

Despite this, the court stated that given the facts of 
the case, it would be “disproportionate and ultimately 
serve little purpose for the court to decline validation 
simply on the ground that no fee paid application notice 
had been issued”. In its evidence filed in court, G4S had 
expressly requested that the payments be validated, 
and the Liquidators were therefore on notice that 
validation would be sought and had the opportunity to 
file appropriate responses.

In considering whether a validation order should be 
granted, the court explained that such an order should 
only be made if there was some “special circumstance” 
which showed that the disposition had been for the 
benefit of the general body of unsecured creditors, such 
that it was appropriate to disapply the usual principle 
of pari passu (which is that all creditors are treated 
equally). The court determined that G4S had not 
satisfied the requisite threshold. Here, it was noted that 
the continued trading and provision of G4S services was 
not to enable Changtel’s business to be sold as a going 
concern, but instead the continued trading bought those 
in control of Changtel more time to empty the company 
of any of its remaining value in favour of another group 
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company post presentation of the winding up petition, 
and actually acted to the detriment of the general body 
of creditors.

Additionally, the court also held the fact that the petition 
had not been advertised was not a special circumstance 
warranting validation (in the original proceedings for 
the winding up of Changtel, the judge dispensed of the 
usual requirement to advertise the petition). The court 
interpreted section 127 IA86 as providing that, on the 
making of a winding up order, all post-presentation 
dispositions are void, regardless of whether they 
occurred before or after advertisement.

Change of position

Lastly, in the absence of a validation order, G4S argued 
that it should be able to invoke a change of position 
defence. However, the court found that G4S had 
not established a change of position which rendered 
it unjust to require it to repay the sums sought by 
Changtel. The court provided guidance that it was not 
sufficient for a recipient of payments to show that it 
had acted in good faith, without notice of the winding 
up petition, in the ordinary course of business and had 
given valuable consideration for the payment. If such 
factors amounted to a defence in the present case, it 
would apply practically in every case in which section 
127 operates, rendering the section ineffective.
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This case provides greater clarity as to the operation of 
section 127 IA86 and directly addresses certain instances 
of when it is applicable and when both validation orders 
may be granted and when a change of position defence 
may be available.

In the event of post-petition payments being made, 
although not followed in the facts of this case, the court 
highlighted that the general rule of a party seeking 
validation of the payments is that the party must 
make a fee paid application. Ensuring such application 
and evidence is submitted for the court to consider 
may become of more relevance, following the court’s 
determination that in the majority of instances, a change 
of position defence will not generally be available for 
section 127 IA86.

NO DESIRE TO PREFER WHERE DIRECTOR HAS 
A SINCERE BUT MISTAKEN BELIEF ABOUT DEBT 
BEING SECURED

Re De Weyer Ltd (in liquidation) [2022] EWHC 395 (Ch)

When considering whether a payment to a creditor was 
a preference under section 239 of the Insolvency Act 
1986 (IA86), the High Court has held that an honest 
but mistaken belief that a creditor had valid security for 
its debt would be sufficient to exclude the presence of a 
desire to prefer.
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In February 2017, Mr Gallagher, the sole director of De 
Weyer Limited (Company) directed that the company 
make a payment (Payment) to De Weyer Design Limited 
(Design), a company owned by Mr Gallagher and a 
former director of the Company, Ms De Weyer. The next 
day, Design transferred that payment to Mr Gallagher 
and Ms De Weyer (Respondents). The Company was 
placed into creditors’ voluntary liquidation in March 
2017.

The Company’s liquidator claimed that the Payment 
was a preference pursuant to section 239 of the IA86 
as it was paid to Design at a time when the Company 
was insolvent. The liquidator also sought an order under 
section 212 of the IA86 against Mr Gallagher on the 
basis that he breached his director’s duty to promote 
the success of the Company under section 172 of the 
Company Act 2006 (CA06) by making the Payment 
at a time when he knew or ought to have known the 
Company was insolvent or likely to become insolvent.

The preference claim

The court was satisfied that the Payment had been 
made within the relevant time, and that the Company 
was insolvent at the time of the Payment. Although 
the Company had made the Payment to Design (and 
not directly to the Respondents), the court viewed the 
transaction as a whole and used commercial common 
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sense to conclude that it was “inevitable” that the 
Payment to Design would be paid to the Respondents.

Secured position

Mr Gallagher’s evidence to the court suggested 
that the Respondents were secured creditors of the 
Company and they maintained that despite having no 
security registered at Companies House and minimal 
documentary evidence; they nonetheless held an 
equitable charge at the time of the Payment. As such, 
they were entitled to be repaid as secured creditors 
ahead of the Company’s unsecured creditors.

The court was sceptical about the evidence of security 
provided by the Respondents; in fact, “every piece of 
information communicated by Mr Gallagher to external 
parties and every document signed were to the opposite 
effect”.

In addressing the scenario where the Respondents held 
potentially unregistered equitable charges, the court 
said that even then, the making of the Payment would 
have been a preferential payment as it would have 
put the Respondents in a factually better position on 
insolvent liquidation than otherwise. This was because 
their unregistered security would have been void as 
against the liquidator under section 859H CA06. As 
such, they should have been paid pari passu with the 
other unsecured creditors.



Legal update Sara Segura, Caitlan Stevenson and Emily Nicholl 81

Desire to prefer

The court acknowledged that the secured nature of 
the Respondents position was a “strained argument” 
and that the “real issue” was whether the decision to 
repay the Respondents was influenced by a desire to 
prefer them and put them in a better position on the 
Company’s insolvency than they would otherwise have 
been in.

As sole director, whether the Company was influenced 
by the necessary desire to prefer depended on whether 
Mr Gallagher himself had that state of mind. As a 
connected person, his desire to prefer is presumed to 
have been satisfied and the burden was on Mr Gallagher 
to rebut it. The key position boiled down to this: “Mr 
Gallagher accepted that, as a matter of fact, neither 
he nor Ms De Weyer had been secured creditors at any 
time, but it remained his case that he had nonetheless 
believed, albeit wrongly, that the Respondents each 
had the benefit of registered charges” at the time the 
Payment was made.

Section 239 IA86 doesn’t require any “exploration 
into the merits or accuracy of any inconsistent belief”, 
although it was held that the degree of the belief’s 
plausibility is likely to be relevant to the court’s inquiry 
as to whether it was a genuinely held belief. The court, 
therefore, held that “an incorrect, but nonetheless 
sincerely held, belief that a particular creditor held 
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registered security and would be paid first on an insolvent 
liquidation in any event would appear to exclude the 
presence of any desire” to prefer.

So, whilst the court accepted there was potential for the 
argument to have legs, on the facts however, the court 
found that Mr Gallagher did not hold any belief that 
the Respondents were secured creditors and, therefore, 
failed to rebut the presumption. The court held the 
liquidator had shown that the Company had a desire 
to prefer Ms De Weyer when the Payment was made 
and that such desire was influential in the Company’s 
decision to pay her. As such, the court made restorative 
orders against both Respondents for the full amount of 
the Payment.

As to the section 212 application, the court ruled that 
the Payment was made to Design solely in the context 
of ensuring that the Respondents were paid ahead of 
other unsecured creditors, and in failing to have proper 
regard to the interests of creditors pursuant to section 
172 CA06, Mr Gallagher had failed to consider the 
interests of the Company. Applying an objective test, 
the court held that no reasonable director could have 
reasonably thought that repaying the Respondents was 
in the interests of the Company; following the Payment 
to the Respondents, it left a measly £20,000 to be 
shared amongst the rest of the unsecured creditors. The 
court, therefore, found that Mr Gallagher’s actions were 
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“positively adverse to the interests of the Company as 
those interests fell to be regarded at that time”.

Precedent setting

Prior to this case, the courts have considered generally 
whether a mistaken belief can be considered when 
considering whether there was a desire to prefer (Re MC 
Bacon [1990] BCC 7). However, this judgment is the first 
time a mistaken belief about the validity of security in 
the context of the “desire to prefer” requirement under 
section 239(4)(b) IA86 has been judicially considered.

CREDITOR DOES NOT HAVE STANDING TO SET 
ASIDE ASSIGNMENT OF A CLAIM AGAINST HER 
FAMILY

Re Edengate Homes (Butley Hall) Limited (In 
Liquidation) [2022] EWCA Civ 626

The Court of Appeal has confirmed that a liquidator has 
wide powers to assign claims vested in the insolvent 
company and statutory claims vested in the liquidator 
himself. A creditor lacked standing to bring an application 
to set aside the assignment as they did not have a 
legitimate interest in the relief sought; their reason for 
bringing the application was to prevent claims from being 
pursued against their family members. Their interests 
were not aligned with the interests of creditors as a whole.

Mr Paul Stanley was appointed as liquidator (Liquidator) 
over Edengate Homes (Butley Hall) Limited (Edengate) 



Pinsent Masons 2022 Restructuring and Insolvency Conference 84

and assigned causes of action originally vested in 
Edengate itself and statutory claims to which he, as 
liquidator, was entitled. The assignment of such claims 
was made to Manolete Partners plc (Manolete); a 
specialist litigation financing company (Assignment).

Mrs Adele Lock (Mrs Lock) and her husband had formed 
Edengate as a special purpose vehicle in connection 
with a residential development at Butley Hall. Mrs 
Lock’s parents, Mr and Mr Forrest, advanced monies to 
Edengate by way of a loan (Loan), and also owned a 
company, Invest in the Best UK Ltd (Invest in the Best), 
which Edengate granted long residential leases in respect 
of two residential units on the development. Edengate 
was ultimately unable to meet its liabilities under the 
residential development and entered into liquidation. At 
such time, Mrs Lock was listed as a creditor of Edengate 
for £2,094,512 in respect of directors’ loans to Edengate 
(as well as being a director and member).

Mindful that he may be entitled to advance a substantial 
claim against Mrs Lock or her family, by letter dated 1 
February 2018 to Mr and Mrs Forrest, the Liquidator 
asserted a claim could be made against them concerning 
a transaction at an undervalue with Edengate and 
also claims for unjust enrichment and a statutory 
preference. Following her parents’ receipt of the letter, 
Mrs Lock had a meeting with the Liquidator, in which 
she enquired whether it would be possible to purchase 
the claim that the Liquidator had threatened against 
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her parents. After the meeting, the Liquidator took no 
further steps to discuss the matter again with Mrs Lock. 
Additionally, no letter of claim was ever separately sent 
to Mrs Lock or Invest in the Best. Almost 18 months 
following the meeting with Mrs Lock, the Liquidator 
entered into the Assignment with Manolete, assigning 
any claims vesting in Edengate and himself as liquidator 
that could potentially be made against Mrs Lock or her 
family members.

On 20 January 2021, Manolete commenced proceedings 
against Mr and Mrs Lock, Mr and Mrs Forrest and Invest 
in the Best (Main Proceedings). Under the Main 
Proceedings, Manolete contended that the long leases 
granted to Invest in the Best were a transaction at an 
undervalue. Further, or in the alternative, Manolete 
sought a declaration that the repayment of the Loan 
from Mr and Mrs Forrest to Mr and Mrs Lock be treated 
as a statutory preference and declaratory relief based 
on breaches of the directors’ statutory, fiduciary, and 
common law duties to Edengate.

Mrs Lock subsequently issued an application as a 
creditor of Edengate, seeking to set aside the Assignment 
(Application). At the first hearing, the High Court 
found that Mrs Lock lacked standing to challenge the 
Assignment and, in any event, that the Assignment could 
not be regarded as perverse. Mrs Lock subsequently 
appealed on the issues of standing and perversity, which 
the Court of Appeal dismissed.
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Standing

To set aside the Assignment, Mrs Lock sought to rely on 
section 168(5) of the Insolvency Act 1986 (IA86) which 
provides that if any person is aggrieved by an act or 
decision of the liquidator, that person may apply to the 
court for a reversal or modification of the act complained 
of. Seeking to rely on being “any person aggrieved” by 
the Liquidator’s decisions and/or acts as liquidator, Mrs 
Lock argued that she could be a creditor acting in a dual 
capacity; that being as an unsecured creditor, but also 
as a person who had not been given the opportunity to 
make an offer on the asset (i.e., the claim).

The Court of Appeal found that the defendant of a claim 
may be aggrieved in not having had such opportunity, 
but that this was not sufficient to confer standing under 
section 168(5) IA86. The court explained that it is not 
enough to consider whether Mrs Lock is within the 
category of persons entitled to make the Application, 
but it must also be considered whether she has a 
“legitimate interest in the relief sought”. This included 
satisfying that the interest in making the Application 
was also “aligned with the interest of the class as a 
whole” and it must “not have a collateral interest which 
transcends the class interest”.

In this instance, Mrs Lock’s interest was not aligned with 
the interests of creditors as a whole, as it was obvious that 
Mrs Lock’s complaint concerned the substantive claims 
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in the Main Proceedings, rather than the Assignment 
itself. The motivation of the Application was to protect 
her family members, as opposed to the interest of the 
class which was to maximise the return for Edengate’s 
creditors. There was never any suggestion that Mrs Lock 
would have been willing to match or beat Manolete’s 
offer for the claim, which may have increased the funds 
for creditors. The court dismissed this element of the 
appeal and found that Mrs Lock lacked the requisite 
standing to make the Application.

Perversity

Although the judge at the first hearing had concluded 
that Mrs Lock lacked the relevant standing to make 
the Application, it also nonetheless provided its finding 
that, even if Mrs Lock had had standing, the Assignment 
could not be set aside for perversity. Mrs Lock had also 
appealed on this element.

The Court of Appeal acknowledged that it is only in 
exceptional circumstances that the court will interfere 
with a liquidator’s discretion to sell the assets of an 
insolvent company. The court confirmed that the judge at 
the first hearing had applied the correct test, examining 
whether the Liquidator’s action was “so unreasonable 
and absurd that no reasonable man would do it”, and 
the court should only interfere with the decision of 
the judge at the first hearing if he went wrong in his 
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application of such test or reached a conclusion which 
was not supported by the evidence, or was irrational.

Mrs Lock contended that the judge did incorrectly apply 
the test, by failing to recognise that the Liquidator was 
under a duty to test the market properly. The defendants 
to a claim have an obvious interest in acquiring the claim 
and, therefore, form an essential element of the market. 
The Liquidator had not approached herself or her family 
members with a view to compromising or disposing 
of any potential claims, despite making it clear at her 
meeting with the Liquidator that she would take such 
opportunity if available. The Liquidator contended that 
the respondents to the Main Proceedings were aware 
of the claims. The judge at the first hearing found this 
explanation to be unsatisfactory, as the letter provided 
by the Liquidator on 1 February 2018 was only addressed 
to Mr and Mrs Forrest, not to the other family members. 
Additionally, there was nothing to suggest that the 
Liquidator had sought to explore Mrs Lock’s financial 
position or otherwise canvass the terms on which she 
or her family might compromise or purchase the claims 
against them.

The court, however, dismissed the appeal. The court 
found that the Liquidator was under no such duty to offer 
defendants the chance to acquire the claim. Rather, the 
question was whether it was perverse of him not to do 
so; and this would be determined objectively. The court 
found that the judge at the first hearing was permitted 
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to conclude, if the facts justified it, that the Liquidator’s 
decision to provide the Assignment to Manolete was 
not perverse, even if the reasons the Liquidator provided 
for his decision were not necessarily satisfactory. The 
court, therefore, dismissed this element of the appeal, 
finding that even if Mrs Lock had had standing to make 
the Application, the Liquidator’s decision to make the 
Assignment was not perverse.

This case confirms the wide discretion available to 
liquidators in selling the company’s assets and/or 
assigning claims. The case provides useful guidance in 
determining whether a certain class member has an 
interest that is aligned with the class as a whole, so as 
to have standing to bring an application. In the event 
the applicant has standing, the case demonstrates that 
the threshold for reaching perversity, and challenging 
a liquidator’s wide powers to assign claims, is onerous 
and requires exceptional circumstances.

HIGH COURT EXERCISED ITS DISCRETION TO 
REDUCE THE RELIEF AGAINST A MISFEASANT 
DIRECTOR

Re Glam and Tan Ltd [2022] EWHC 855 (Ch)

The liquidator of Glam and Tan Ltd brought a claim against 
its sole director, under section 212 of the Insolvency Act 
1986 (IA86) to recover £143,358.47 wrongfully paid 
out of the company’s funds. While finding the director 
had breached her duties, the court exercised its discretion 
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under section 212(3) of IA86 to determine how much the 
director should contribute and found she was not liable 
for payments to her estranged husband made under the 
threat violence.

Glam and Tan Ltd traded as a beauty salon from 
November 2014 with Danielle Litras acting as its sole 
de jure director. Litras was absent from the business 
while on maternity leave for 9 months from July 
2016. Following her return, HMRC issued a notice of 
distraint and the company entered creditors’ voluntary 
liquidation in July 2017.

The liquidator brought an application against Litras for 
misfeasance to seek the repayment of £143,358.47 paid 
from the company’s funds which were not considered 
to be business expenses and made in breach of her 
directors’ duties. The impugned payments included 
monies that had been paid out to third parties including 
Litras’ estranged husband and other family members, 
as well as Ticketmaster, HM Passport and various 
supermarkets and pet care services. Other impugned 
payments included sums paid to Litras described as 
dividends.

Litras gave evidence that her estranged husband was a 
de facto director making the financial decisions for the 
company. She stated that her husband was in control 
of the company in the 9 months she was on maternity 
leave and withheld letters and financial information 
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from her. She also claimed that the decision to cause the 
company to make payments to her husband and other 
family members was forced on her under the threat of 
violence from her controlling husband.

The court found that Litras made the impugned 
payments for no commercial purpose and had breached 
her directors’ duties under section 172 of the Companies 
Act 2006 (CA06) as she could not have reasonably 
believed that those payments were for the benefit of 
the company. However, the court also accepted Litras’ 
evidence that that she had been coerced to make the 
payments to her husband under threat of violence.

The question then turned to the sums that Litras should 
be ordered to repay in respect of her misfeasance. The 
judge acknowledged that section 212(3) IA86 gave the 
court discretion to determine precisely how much or 
what a director should pay or contribute to the company. 
In considering how to exercise this jurisdiction, the court 
considered the decision of Re Loquitur Ltd [2003] EWHC 
999 where the directors were found to be in breach of 
their duties owed to the company but that “it would not 
be just in all the circumstances to make the directors 
liable for the whole sum”. In that case, the court found 
that it would not be just because the circumstances 
were beyond the control of the directors.

In this case, the court found that it would not be just 
for Litras to be made to contribute the sums wrongfully 



Pinsent Masons 2022 Restructuring and Insolvency Conference 92

paid out “when her free will had been subjugated to 
the will of her husband under threat of violence”. The 
payments taken by her husband or paid under fear of 
violence were held to be made beyond her control and 
it would not be just to order her to repay those sums.

By contrast, Litras remained liable for the other 
impugned payments made to herself and other third 
parties.

There is sparse case law where the court exercises its 
discretion for the advantage of a misfeasant director 
and this case provide a useful example where a director 
will not be found liable where a breach of duty arose 
in circumstances beyond their control, and it would be 
unjust to do so.

HIGH COURT: UK DIRECTOR ‘HAD KNOWLEDGE’ 
OF COMPANY’S VAT FRAUD

Re JD Group Ltd [2022] EWHC 202 (Ch)

The director of an English mobile phone company, now 
in liquidation, has been held liable for both fraudulent 
trading and misfeasance for participation in missing 
trader intra-community (MTIC) VAT fraud.

The High Court  upheld an application made by the 
liquidator of JD Group Ltd  (Company) claiming that 
Deepak Bhatia, the company director, was engaged 
in fraudulent trading resulting from his knowledge 
that the company was associated with VAT fraud. The 
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judge found that the manner in which the respective 
transactions were carried out provided clear evidence of 
this knowledge and that Bhatia’s conduct was dishonest 
in accordance with the objective standards of ordinary 
decent people.

The company traded in mobile phones and was involved 
in several importing and exporting transactions. The 
company imported goods from EU entities VAT free and 
then sold them onto UK entities subject to VAT, creating 
a VAT liability for which the company was required to 
account to HM Revenue & Customs (HMRC). The 
company also purchased goods from UK entities 
subject to VAT and then exported them onwards to EU 
customers VAT free. It attempted to use these latter 
export transactions to absolve the VAT liability it had 
with HMRC for its import transactions.

On assessing its tax return for 2005-06, HMRC denied 
the company tax credit on the basis that the export 
transactions were part of a fraudulent MTIC scheme. 
The company failed to pay the VAT liability, and HMRC 
presented a winding up petition. A winding up order was 
made against the company on 12 May 2014.

The liquidator initiated proceedings against Bhatia, the 
director, based on evidence supplied by HMRC that the 
transactions were part of a fraudulent scheme across 
a series of entities, which had caused loss to HMRC, 
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and that the director was aware of the company’s 
involvement in that fraud.

The judge considered that in order for the offence 
of fraudulent trading under section 213 of the 1986 
Insolvency Act (IA86) to be satisfied, the liquidator 
had to firstly prove that the director had subjective 
knowledge of the fraudulent activities being undertaken 
by the company and, secondly, that the director’s 
conduct was dishonest according to the objective 
standards of ordinary decent people.

Bhatia claimed that he was unaware that the company 
was participating in VAT fraud and that the company had 
stringent due diligence processes which took place prior 
to entering into transactions. However, the judge found 
that the supposed processes had deliberately not been 
carried out by Bhatia and that he had not undertaken 
several steps suggested by HMRC to mitigate the 
risks of being implicated in VAT fraud. Furthermore, 
the judge held that the transactions in question were 
not commercial in nature; lacking negotiations, terms 
and conditions, and often being entered into before 
payment was received.

Taking this combination into account, the judge found 
that: “It is not necessary for me to be satisfied that 
[Bhatia] was aware of the identity of other parties in 
the chain. In this case, the way in which the [company] 
conducted its business, the lack of checks, the release 
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of goods and the other matters set out above, establish 
that [Bhatia] was aware of this being a fraudulent 
enterprise”.

Subjective knowledge was therefore established. 
Additionally, Bhatia’s conduct was dishonest “according 
to the objective standards of ordinary people”.

Notably, the judge also found Bhatia liable for breach 
of duty under section 212 IA86. This section applies 
where, in the course of the winding up of a company, 
it appears that a person who is, or has been, an officer 
of the company has misapplied or retained any money 
or other property of the company. Bhatia was found 
liable as “the case against the Director on the grounds 
of fraudulent breach of duty is also established for the 
Director carrying out the business of the Company for 
the purposes of defrauding HMRC”.

Bhatia was ordered to contribute to the company’s 
assets an amount equal to HMRC’s claims in the 
liquidation of the company for the unpaid VAT liability 
and a misdirection penalty, for misdeclaration in the 
company’s 2005-06 tax return. This was because, had 
the VAT fraud not occurred, the company would not 
have been liable to account to HMRC.

Implications

This case is the first of its kind in which the director of 
a company has been held liable for both fraudulent 
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trading and misfeasance for participation in MTIC fraud. 
It also revisits and provides further application of how 
the courts will determine the subjective standard of 
knowledge required for the offence of fraudulent trading. 
Notably, it was not a necessary component here that 
the director be aware of all previous parties involved in 
the chain of transactions concerning the goods.

Where a company purchases goods from a UK entity 
subject to VAT and then sells those goods to an overseas 
entity free of VAT, the company will typically be entitled 
to claim a net VAT credit. However, this case shows that a 
company may be denied such VAT relief where directors 
knew, or ought to have known, that the transactions 
were associated with VAT fraud.

COMPANY WOUND UP FOR LOSS OF CORE 
PURPOSE

Re Klimvest plc [2022] EWHC 596 (Ch)

A publicly listed company was wound up on a just and 
equitable basis. The court found that the company’s 
main purpose had been fulfilled and that the director’s 
future intentions for the business went beyond what the 
shareholders had originally signed up for and was in effect 
a “new and different story”. As such, the shareholders 
were justified in requesting their shareholding investment 
be returned to them.
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Mr Duneau, a 44% shareholder and former director of 
Klimvest plc (Klimvest), petitioned the court for an 
order that Klimvest be wound up under section 122(1)
(g) Insolvency Act 1986 (IA86) on the grounds that it 
was just and equitable that Klimvest be wound up. The 
petition was objected to by, primarily, Mr Balcaen, a 
director and 48% shareholder.

Following an acrimonious sales process, Klimvest’s 
business and assets were sold to a third party in January 
2019 leaving £8 million as the significant sole asset 
of Klimvest. Mr Duneau claimed that during the sale 
negotiations, Mr Balcaen had made representations 
that on completion of the sale, all cash reserves of 
Klimvest would be returned to shareholders through a 
liquidation.

Mr Duneau’s claim was that following the sale, the 
purpose (or substratum) of Klimvest had come to an 
end or failed, and its cash ought to be distributed to its 
shareholders. Mr Balcaen on the other hand disagreed; 
he claimed Klimvest had always operated through a 
network of subsidiaries and had, therefore, become, in 
essence, an investment company. As such, Klimvest’s 
purpose could continue to be achieved through investing 
Klimvest’s cash reserves in promising technology 
companies (Investment Objective).
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The law

Section 122(1)(g) IA86 provides that a court has 
discretion to wind up a company if “the court is of the 
opinion that it is just and equitable that the company 
should be wound up” provided that there is no other 
suitable means of relief which the petitioners are 
unreasonably failing to pursue (section 125(2) IA86).

Case law has established that just and equitable 
winding up should be a remedy of last resort and is an 
exceptional remedy in the context of disputes between 
shareholders. The court was clear that ‘justice’ and 
‘equity’ are “very wide concept[s]” and require a “full 
investigation of the facts of the particular case”.

So, what happened?

The court had to decide firstly what the purpose of Klimvest 
was and whether sources other than the memorandum 
of association (Memorandum) could be considered. 
The court decided that whilst the Memorandum was 
the starting point, it could look to reference material 
wider than the Memorandum, but such material must 
generally have been available to those investing in 
Klimvest prior to making their investment. Where there 
is a change or development that is widely known by 
the investors after they have invested, the court felt 
that it might be permissible to consider that material 
as well if there is a “general intention and common 
understanding” amongst the investors. On the facts, 
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the court ruled the primary purpose of Klimvest was to 
“to develop and distribute productivity software…and 
to deliver related consultancy services” (Purpose).

Having then identified Klimvest’s Purpose, the court 
considered whether Klimvest could pursue the Purpose 
following the sale and if so, would it in fact pursue the 
Purpose or has the Purpose been abandoned?

Whether or not a company can be wound up for a 
failure of purpose is fundamentally a question of equity 
between a company and its shareholders. Where a 
company’s directors cause it to embark on acts which 
are “outside and different” from what can fairly be 
regarded as having been “within the general intention 
and common understanding of the members when they 
became members”, even though the company could still 
pursue its original objects as set out in its Memorandum, 
it may be just and equitable to wind up the company. 
Shareholders invest their money on the basis that the 
company is going to carry out some particular object; 
they cannot then be forced against their will by the 
votes of fellow shareholders to continue to “adventure” 
their money on “some quite different project and 
speculation”.

The court found that:

1.	 following the sale, it was practically impossible for 
Klimvest to pursue its Purpose;
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2.	 the Purpose had come to an end. Pursuing the 
Investment Objective vis-à-vis the Purpose was 
such a “fundamentally different activity” that “one 
can only … conclude” that pursuing the Investment 
Objective would be so fundamentally outside what 
could fairly be regarded as having been within the 
general intention or common understanding of the 
members that it would be unjust and inequitable to 
require them, against their will, to continue to invest; 
and

3.	 there had been an abandonment of the Purpose. The 
Investment Objective was of a “very different nature”; 
taken together with the sale, this represented a clear 
abandonment of the Purpose.

Klimvest, at Mr Balcaen’s sole direction, was seeking 
to pursue the Investment Objective; this would have 
meant embarking on a “very different endeavour” 
that, as a matter of equity between Klimvest and its 
shareholders, those “shareholders who do not wish to 
join the journey should not be obliged to do so”.

In granting the order for a winding up petition on the 
just and equitable ground for loss of purpose, the 
court invited Mr Balcaen to make an offer to purchase 
the shares of Mr Duneau and associates provided that 
the offer price did not consider any discount for their 
minority status.
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In lots of ways, this case goes to the heart of what 
incorporating and investing in a company is all about. As 
an investor, you give money to see a company achieve 
an aim or goal, and once achieved, the investor can fairly 
expect their money and any return on their investment 
returned to them.

It is, however, fair to say that this is a relatively unique 
situation; similar fact patterns are often seen around 
disputing partners or shareholders but rarely in listed 
public companies. And even here, whilst this was a 
publicly listed company, only 0.5% of its shares were 
freely floated: the rest were held or controlled by four 
key individuals.

This case is a cautionary tale for those investing in 
established businesses to ensure that they understand 
the core purpose of the company and to watch out for 
directors attempting to take the business in a wholly 
new and different direction.

Shareholder activism has been on the rise for a number 
of years and is anticipated to continue. This case provides 
another avenue for disgruntled minority shareholders to 
challenge the directions of those in control of businesses.

In forming strategic plans for the year ahead, directors 
need to be mindful that their plans ought to be in 
pursuit of the company’s core objectives and that those 
objectives need to be clearly documented, defined and 
identified to investors at the time of their investment. 
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If over time, any of those objectives need to adapt and 
develop, directors need to educate and obtain buy-in 
from their investors to pursue a new (or more refined) 
purpose.

COURT CANNOT “CAP” RECOVERIES IN CLAIM 
AGAINST DIRECTORS

Re P G D Ltd (in Liquidation) [2022] EWHC 1801 (Ch)

The assignee of a claim, Manolete Partners, successfully 
appealed the decision of the Insolvency and Companies 
Court (ICC) which had imposed a limit on the amount it 
could recover from insolvency litigation proceedings to 
the amount required to pay the  liquidation debts, costs 
and expenses. Manolete, in making the appeal, argued 
that the court did not have the jurisdiction to impose 
this limit. In allowing the appeal, the court found that it 
was not clear whether it actually had the jurisdiction to 
impose such a limit but held that even if it did, it should 
not be used to deny Manolete’s recovery; being a third-
party litigation funder innocent of any wrongdoing.

In 2014, the directors (and then shareholders) of PGD 
Limited, sold their shares in PGD. The consideration for 
the sale of the shares was not paid by the buyer but 
by PGD itself. The directors also caused PGD to pay 
dividends to themselves, which cleared their directors’ 
loan accounts.
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PGD went into liquidation in 2016. Owing to a lack 
of funds in PGD’s estate, the liquidators assigned the 
various claims that arose in relation to the transactions 
entered into by the directors in 2014 to Manolete, a 
litigation funding company. The terms of the assignment 
stated that the proceeds of any successful claim made 
by Manolete would be shared with PGD on a ratcheted 
scale, depending on the level of net recoveries and after 
Manolete’s legal costs and expenses had been paid.

Proceedings were brought against the directors in 2021. 
At the first hearing, the ICC judge found, amongst other 
things, that the directors were jointly and severally liable 
in relation to the payment of the unlawful dividends in 
2014 and in relation to a transaction at an undervalue. 
However, the judge added a proviso to his order which 
limited the amount of recovery from the directors to 
the amount required to pay off all liquidation debts, 
fees, remuneration and expenses in order to make sure 
that there would be no possibility of a distribution in the 
liquidation to PDG’s shareholders. The judge at the first 
hearing rejected the objection from counsel that such 
an order would produce “unintended consequences” 
as it would also limit the amount that Manolete 
could recover, on the basis that such an order was not 
“uncommon” and that, as assignee, Manolete “stands 
in the shoes of the assignor: a change in the identity of 
the claimant party ought not to result in any different 
recoveries”.
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Manolete appealed the ICC judge’s decision to apply the 
proviso on the basis that he had no jurisdiction to do so. 
It argued that the only jurisdictional basis for making 
such a proviso is found under section 212 Insolvency Act 
1986 but that it had no application to the present case 
because the proceedings were not brought by any of the 
people specified under that section. This is the first case 
in which the court has been asked to rule on whether the 
court can impose a cap on awards outside of section 212. 
On appeal, the court did not reach any conclusion on the 
question of jurisdiction; the directors had been made 
bankrupt in the interim and the trustee in bankruptcy 
took a neutral stance, meaning that the appeal judge 
only heard submissions from Manolete. Instead, the 
court made its decision to overturn the earlier judgment 
on the basis that, even if such a jurisdiction did exist, the 
proviso was wrongly imposed because it had prejudiced 
Manolete’s interests. The court ultimately found that 
where a litigation funder was, like Manolete, innocent 
of any wrongdoing, the quantum of the award should 
not be limited.

Litigation funders and those they instruct will welcome 
this decision as it provides that any jurisdiction that 
might exist for a court to place a cap on its award 
should not be exercised to deprive a litigation funder of 
the proceeds of a claim.
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COMPANY VOLUNTARY ARRANGEMENTS

ANOTHER UNSUCCESSFUL CHALLENGE TO A 
CVA

Re Dealmaster Ltd [2021] EWHC 2892 (Ch)

The High Court dismissed Richmondshire District 
Council’s (Council) application to revoke or suspend the 
CVA proposed by Dealmaster Limited (Dealmaster). 
The challenge was made on the grounds that the CVA 
unfairly prejudiced the Council’s interests as a creditor 
of the company. Alternatively, the Council alleged there 
had been a material irregularity at, or in relation to, the 
relevant qualifying decision procedure by which the CVA 
was approved by creditors.

The Council’s application to challenge the CVA was 
brought under three heads, contending in each case 
that the CVA had (i) unfairly prejudiced its interests; and 
/ or (ii) that there been material irregularity. The Council 
contended that:

1.	 the CVA was unfairly prejudicial to it or that there 
had been material irregularity due to Hightide 
Estates Limited (Hightide) being permitted to 
vote at the creditors’ CVA meeting in the amount 
of £372,158.34. The Council stated that the CVA 
would have not been approved without Hightide’s 
vote in favour of the arrangement and that the 
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CVA proposals contained insufficient information 
regarding the circumstances in which this debt arose;

2.	 Dealmaster’s properties had been valued incorrectly 
– the CVA proposal was based on an estimated 
outcome showing that bound creditors would fare 
better over a 5-year period under the CVA (with a 
return of 9.4p in the pound) than on a liquidation 
(with a return of 4.6p in the pound). The Council 
alleged that there had been material irregularity as 
the voting creditors were not made fully aware of 
the true effects of the CVA. In putting its argument 
forward under this head, the Council contended that 
the valuation placed on the properties in question 
was too low such that the dividend upon liquidation 
would in fact exceed the anticipated dividend from 
the CVA; and

3.	 the CVA was unfairly prejudicial to it in respect of 
the treatment of the intercompany debt owed 
by Dealmaster to its holding company, Sterling 
Outcomes Limited (Sterling). The Council contended 
that the intercompany debt owed by Dealmaster to 
Sterling had been inflated to weight the outcome 
in favour of the CVA. The Council also asserted that 
excluding Sterling from the body of bound creditors 
under the CVA unfairly prejudiced it.

The decision

The Hightide debt
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The court ruled that that the debt to Hightide had been 
adequately documented and evidenced, and that the 
court should not be expected to conduct a “forensic full 
audit” of every relevant aspect of a debt over time. The 
court was entitled to rely on the balance of probabilities 
and the evidence put before it. The court noted that 
the CVA proposals showed Hightide as a creditor of 
Dealmaster – if Dealmaster could demonstrate the 
Hightide debt existed by reference to bank statements 
and corroborating correspondence with the bank, 
the Council would have sufficient information to take 
advice on whether to proceed with its challenge. As the 
court felt there was “more than adequate evidence of 
the debt and its quantum”, attempts by the Council to 
delve deeper amounted to little more than a “fishing 
expedition”.

The property valuation

The judge stated that the valuation relied on had been 
genuinely put forward, and there was no suggestion 
of negligence or material irregularity arising from the 
valuation of the property – in fact, the judge noted that 
the final valuation had been higher than the one originally 
put forward. Even if the lower of the valuations was 
applied, the difference in dividend was not significant 
and ultimately subject to changes in market conditions.

The judge also considered the fact that all creditors 
bound by the CVA had been informed that it was a 
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directors’ valuation, and they could independently seek 
a professional valuation should they so wish. The Council 
had not raised any issues at the creditors’ meeting held 
to consider the CVA and had simply voted by way of a 
chairman’s proxy. In any event, the potential detriment 
to the Council was not substantial enough to result in 
unfair prejudice – the difference in the dividend was not 
significant and the creditors of Dealmaster were all in 
one class in terms of their interests. This was, therefore, 
not a case where the interests of certain creditors were 
being unfairly disadvantaged by the votes of other 
creditors.

The exclusion of Sterling

The Council was also unsuccessful in this final aspect 
of its application. It was determined that sums were 
owed by Dealmaster to Sterling and these were not 
inflated. The court also referred to the cross-guarantee 
provided by Dealmaster to Cambridge & Counties Bank 
Ltd, in relation to Sterling’s indebtedness to the bank. 
Practically, in the circumstances, this meant that the 
liability for the loan was met by Dealmaster, with Sterling 
invoicing Dealmaster for any sums paid by Sterling to 
the bank. In other words, the Sterling debt represented 
a debt ultimately due to the bank by Dealmaster and 
was necessary for the company’s survival. This, the court 
held, justified the treatment of Sterling under the CVA.
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Ultimately, the decision in this case again demonstrates 
the court’s willingness to support company restructuring 
options and consider the interests of creditors as a 
whole. The court has again shown that challenges made 
by individual creditors must satisfy a reasonably high 
bar to be successful. In this case, the Council contended 
material irregularity and unfairly prejudicial treatment 
on three separate issues. However, on the balance of 
probabilities, the court found that there was no material 
irregularity and that the proposals under the CVA were 
not unfairly prejudicial to Dealmaster’s creditors as a 
whole despite there being marginal differences in the 
impact on individual creditors.

RESTRUCTURING PLANS

JUDGMENT HANDED DOWN BY HIGH COURT IN 
FIRST UK MID-MARKET RESTRUCTURING PLAN

Re Amicus Finance plc (in administration) [2021] 
EWHC 3036 (Ch)

The Amicus Finance case establishes a balance between 
the realistic scrutiny of plans and a fair outcome for 
creditors. It is the first application of cross-class cram-
down against a dissenting secured creditor, the first 
restructuring plan of a company in administration and the 
first in the mid-market following the introduction of this 
new UK restructuring tool in June 2020 by the Corporate 
Insolvency and Governance Act 2020.

https://www.bailii.org/ew/cases/EWHC/Ch/2021/3036.html
https://www.bailii.org/ew/cases/EWHC/Ch/2021/3036.html
https://www.pinsentmasons.com/out-law/analysis/corporate-governance-insolvency-bill
https://www.pinsentmasons.com/out-law/analysis/corporate-governance-insolvency-bill
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On 19 August 2021,  the High Court sanctioned 
the restructuring plan of Amicus Finance Plc  (In 
Administration) (Amicus).   The restructuring plan 
provided for a solvent exit from administration, enabling 
Amicus to be rescued as a going concern.

Sir Alastair Norris handed down  a very detailed 
judgment  which helpfully establishes the balanced 
approach the court will seek to take when considering 
restructuring plans and sets out how the court will seek 
to ensure that there is realistic scrutiny of such plans 
within a tight timeframe whilst seeking to produce a fair 
outcome for creditors of a company in distress.

The Amicus restructuring plan provided for a solvent exit 
from administration, enabling Amicus to be rescued as a 
going concern. The “cram-down” of a dissenting secured 
creditor is an important new development in English law 
and illustrates that the court will be willing to exercise 
its discretion if it feels that the restructuring plan is one 
which an honest and intelligent creditor could rationally 
regard as “fair” and particularly where the plan has the 
overwhelming support of all other creditors.

The judgment also clearly sets out that the utility of 
restructuring plans will be lost if the court is side-tracked 
into the time-consuming examination of disclosure 
or oral evidence which could potentially impose a 
heavy cost burden on small or medium enterprises 

https://www.pinsentmasons.com/out-law/news/first-mid-market-restructuring-plan-sanctioned-by-high-court
https://www.pinsentmasons.com/out-law/news/first-mid-market-restructuring-plan-sanctioned-by-high-court
https://www.bailii.org/ew/cases/EWHC/Ch/2021/3036.html
https://www.bailii.org/ew/cases/EWHC/Ch/2021/3036.html
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seeking rescue. The judgment paves the way for more 
restructuring plans in the mid-market.

Background

Amicus specialised in short-term property finance 
and had been traded in administration by its joint 
administrators Mark Fry, Kirstie Provan and Jamie Taylor 
of Begbies Traynor since 20 December 2018. Amicus’ 
business funding was provided in two ways. First, 
commercial funders underwrote certain loans made 
by Amicus to its borrowers, and whilst the legal title to 
the loans belonged to Amicus, the benefit of the loans 
was held under a securitisation trust structure for the 
commercial funders. The second means of funding of 
Amicus was through direct borrowing by Amicus. The 
objective of the administration was a better return 
for creditors than if Amicus went into liquidation 
immediately. That better return derived principally from 
the ability of Amicus to continue to trade, earning fees 
servicing the loans within the securitisation structure and 
to run off the book of loans to which it was beneficially 
entitled. The administration proceeded in accordance 
with that plan until the Covid-19 pandemic struck which 
resulted in many loans not being redeemed on time and 
increased interest charges for Amicus. The remaining 70 
loans presented the greatest difficulty and required the 
heaviest expenditure in legal fees. Anticipated cashflow 
was insufficient to fund the administration beyond the 
end of July 2021 and the administrators decided that 
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it was in the interests of creditors as a whole for them 
to propose a restructuring plan. Their view was that if 
the plan was not approved then a liquidation of Amicus 
must follow.

The restructuring plan anticipated an exit from 
administration and a return of Amicus to solvency in 
order that it could be rescued as a going concern. The 
administrators argued that the restructuring plan would 
provide Amicus’ creditors with a better return than in 
a liquidation, which they considered to be the relevant 
alternative. It was proposed that once they had exited 
office, the administrators would continue as ‘plan 
administrators’ under the restructuring plan.

Terms of the restructuring plan

The restructuring plan itself compromised the claims of 
four classes of creditors which were expected to receive 
the following distributions under the restructuring plan:

	• expense creditors – creditors who were owed sums 
that were classified as expenses of the administration 
and whose claims would be paid in full;

	• preferential creditors – preferential creditors of the 
administration whose claims would also be paid in 
full;

	• secured creditors – the secured creditors of Amicus 
(being HGTL Securitisation Company Limited 
(HGTL Securitisation) and Crowdstacker Corporate 
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Services Limited (Crowdstacker)) who would each 
receive a 50% share of £150,000 together with 
amounts under an agreed waterfall which was 
anticipated to produce a payment of £1.267 million 
each; and

	• unsecured creditors – creditors whose claims ranked 
as an unsecured claim in the administration and 
would receive a share in the sum of £75,000 which 
would give unsecured creditors a dividend of 2.3 
pence in the pound.

The restructuring plan was to be funded by a minority 
shareholder of Amicus, Omni Partners LLP (Omni), who 
was to inject £3.127 million into the company, with 
Twentyfour Asset Management LLP (24AM) investing 
£640,000 under an existing facility. After discharging 
the creditors’ claims detailed above, the balance was to 
be used to fund trading to enable Amicus to earn loan 
service fees, to effect recoveries under the legacy loans 
to which Amicus was entitled and to pursue negligence 
proceedings in relation to the legacy loans, all during the 
period ended 31 December 2022. These recoveries would 
then be distributed under a “waterfall” arrangement 
with the funding provided by Omni and 24AM ranking 
ahead of the distributions to Crowdstacker and HGTL 
Securitisation.
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Restructuring plan meetings

At the meetings of the plan creditors, all classes of 
creditors (save for Crowdstacker), voted overwhelmingly 
in favour of the restructuring plan. Whilst in the senior 
secured creditor class, over 50% voted in favour, as 
Crowdstacker voted against the restructuring plan, this 
meant that the requisite level of support of 75% in value 
of the senior secured creditor class was not reached.

Sanction hearing

At the sanction hearing, as the administrators had failed 
to secure the support of 75% of the senior secured 
creditor class, the court was asked to exercise the 
“cross-class cram-down” procedure and sanction the 
restructuring plan. In order to do so, the administrators 
were required to satisfy the court of the following under 
section 901(G) of the Companies Act 2006 (CA06):

	• Condition A: that none of the members of the 
dissenting class would be any worse off than they 
would be in the relevant alternative (section 901G(3) 
CA06); and

	• Condition B: the proposed compromise has been 
agreed by 75% in value of a class who would receive 
a payment, or have a genuine economic interest in 
the company, in the event of the relevant alternative 
(section 901G(5) CA06).
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As to Condition A, it was not disputed that the 
relevant alternative to the restructuring plan would 
be liquidation. However, Crowdstacker contended 
that the “no worse off” test had not been satisfied and 
therefore the cram down power should not be invoked. 
Its main objection was that Amicus’ estimated outcome 
statement did not attribute any value to claims which 
Crowdstacker alleged a subsequent liquidator or 
Crowdstacker itself could bring which, if successful, 
would put it in a better position on a liquidation when 
compared to its anticipated return under the proposed 
restructuring plan. The administrators argued that such 
claims were speculative, entirely without merit and, to 
the extent the claims were against third parties, would 
be unaffected by the restructuring plan.

Condition B was satisfied and was not in dispute; 100% 
of the expense creditor class had voted in favour of the 
restructuring plan, which was the only class which was 
anticipated to receive a dividend in a liquidation and 
therefore was the only class with an economic interest 
in the relevant alternative.

The administrators also sought to distinguish their case 
from the position in Re Hurricane Energy Plc [2021] EWHC 
1759, in which Mr Justice Zacaroli had refused to apply 
cross-class cram-down on the basis that, in Hurricane, 
the company’s shareholders would be deprived of all 
but a small share of their equity. Amicus contended 
that the position was different here, as Crowdstacker 
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was estimated to receive a dividend of approximately 
25.2p in the pound under the restructuring plan. 
Additionally, contrary to the position in Hurricane, there 
was no dispute that the relevant alternative would be 
an imminent liquidation should the restructuring plan 
not be sanctioned, and indeed the administrators’ claim 
provided for such an eventuality. The administrators’ 
position was that there was accordingly a requirement 
for urgency which justified the court taking a pragmatic 
approach to valuation so as not to undermine the utility 
of Part 26A.

Judgment

The judgment has provided some very helpful guidance 
in relation to future restructuring plans. Judge Norris 
found that with restructuring plans there was a natural 
tendency to focus on dissenting creditors. However, he 
held that that the assenting classes of creditors must 
not be overlooked, and he felt it was relevant that 
the Amicus restructuring plan had the overwhelming 
support of the great majority of creditors and even 
within the senior secured creditors there was a majority 
in favour of the restructuring plan.

Norris stated that creditors are the best judges of their 
own interests and they may be expected to behave 
rationally. He found that the Amicus restructuring 
plan was a rational one and it was understandable 
why it was attractive to most creditors. The expense 
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and preferential creditors would be paid in full out 
of injected funds. The unsecured creditors would 
receive something rather than nothing, also out of 
injected funds. The injected funds would be used to 
sustain trading operations so as to yield a fee income 
to effect a recovery of legacy loans where Amicus 
has a beneficial interest and to pursue professional 
negligence claims against Amicus’ professional advisors. 
It was anticipated, although not guaranteed, that there 
would remain a sizeable distribution surplus for the 
‘super senior’ secured creditors who otherwise stood to 
recover nothing.   Norris found that what underpinned 
the Amicus restructuring plan was the anticipation that 
recovery by a trading company would exceed recovery 
by a company in liquidation even if that meant the 
company going back to its shareholders and directors.

Norris gave important guidance in relation to the 
evidential burden in respect of the “no worse off” 
test. As Amicus was in administration, the relevant 
alternative was liquidation and the contested area was 
valuation. Norris found that it was for the administrators 
to demonstrate that the secured creditors would be 
no better off in the relevant alternative of liquidation 
and that this had to be established on the balance of 
probabilities – not, as Crowdstacker submitted, on the 
basis that the administrators had to demonstrate that 
there was “no real prospect” of a better outcome for 
Crowdstacker.
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Practical implications

This ruling is significant in that after  the Virgin Active 
judgment, this was only the second fully opposed 
cross-class cram-down decision and the first involving 
the cram-down of a secured creditor. It is also the first 
restructuring plan promoted by insolvency officeholders 
and illustrates that the restructuring plan procedure can 
be used to rescue a company as a going concern, even 
after administration, and restore it back into the hands 
of its former directors and shareholders.

This case also demonstrates how useful restructuring 
plan exits can be as a restructuring tool where 
administrators are working through intensive long 
tail collection processes, particularly in the financial 
services sector. The decision also importantly sets the 
path for more restructuring plans to be sanctioned in 
the mid-market, as the plan and explanatory statement 
were both in significantly shorter form than has been 
seen in previous restructuring plans.

This case shows that the court is not afraid to use 
its powers to cram down a secured creditor if the 
dissenting creditor cannot satisfy the court that it is 
any worse off in the relevant alternative. It is likely that 
the restructuring plan tool will be more readily used as 
a result of the decision in Amicus Finance plc, which is 
compatible with the legislative intention of parliament. 
It may not be long before we start to see the circa 50-
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100 restructuring plans each year that the government 
anticipated and the restructuring plan being used more 
readily in the mid-market, which can only be positive 
for the reputation of the restructuring profession and 
ultimately the UK economy.

On 21 June 2022, the Insolvency Service published 
an interim report into the Corporate Insolvency and 
Governance Act 2022 heralding the success of the 
Act so far. The report contained some suggestions for 
reforms to make restructuring plans more accessible 
to the SME market, which have been widely welcomed. 
The suggested reforms include introducing standardised 
forms or a template restructuring plan, a single hearing 
before the Insolvency and Companies Court rather than 
the High Court, and the use of a single joint independent 
expert for valuation evidence.

HIGH COURT SANCTIONS ED&F MAN 
RESTRUCTURING PLAN USING CROSS-CLASS 
CRAM-DOWN

Re E D & F Man Holdings Limited [2022] EWHC 433 (Ch) 
(convening hearing) & [2022] EWHC 687 (sanctioning 
hearing)

The High Court has sanctioned ED&F Man Holdings 
Limited’s restructuring plan. Five classes of creditors and 
two classes of members voted on the restructuring plan, 
with one creditor class dissenting. The court gave various 
reasons for exercising its discretion to sanction the 
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restructuring plan, including the overwhelming support 
from the majority of stakeholders and the fact that the 
dissenting class was not represented at the sanction 
hearing. This was the first restructuring plan to amend the 
articles of association of a company, without holding a 
separate general meeting of shareholders and passing a 
special resolution.

ED&F Man Holdings Limited (Holdings) is the ultimate 
holding company of the ED&F Man group, which is a 
global trader of agricultural products.

In September 2020, the High Court sanctioned a scheme 
of arrangement of ED&F Man Treasury Management 
plc, a subsidiary of Holdings. Despite this restructuring, 
the group remained in financial difficulties as a result 
of the Covid-19 pandemic and rising commodity prices. 
Holdings, therefore, proposed a restructuring plan under 
Part 26A of the Companies Act 2006 (CA06).

The restructuring plan proposed to refinance certain of 
the group’s current debt and to raise up to $300 million 
of new funding, to enable it to restore trading volumes. 
Certain of Holdings other financial arrangements were 
excluded from the terms of the restructuring plan.

In January 2022, a lock-up agreement was entered 
into by a number of plan creditors whose support was 
required for the restructuring plan to succeed.
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Convening hearing

An application was made under section 910C CA06 for 
permission to convene meetings of certain of Holdings’ 
creditors and shareholders. The purpose of the plan 
meetings was to consider and approve the proposed 
restructuring plan. At the hearing, the judge considered 
various factors including:

Notice

The court ruled that sufficient notice had been given to 
plan creditors and members of Holdings. It was affirmed 
that sufficiency of notice is dependent on the specific 
facts of the case. In the circumstances, where prior 
consultation with the creditors has occurred and given 
the urgency of the restructuring, 20 clear days’ notice of 
the hearing was sufficient.

Jurisdiction

When considering the two conditions in section 910A 
CA06, the judge confirmed that Holdings had plainly 
experienced financial difficulties that affected and 
would continue to affect its ability to carry on business 
as a going concern, thereby satisfying Condition A.

The judge considered the two limbs of Condition B, 
that (i) the company must be proposing a compromise 
or arrangement with its creditors or any class of them 
or members or any class of them; and (ii) that the 
purpose of the compromise or arrangement must be to 
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eliminate, reduce or prevent or mitigate the effect of 
any of the company’s financial difficulties.

The court ruled that the restructuring plan was within 
section 910A and, therefore, the court had jurisdiction to 
consider, and if thought fit, to sanction the restructuring 
plan.

Class composition

Holdings proposed five classes of creditors (across the 
Group’s facilities and liabilities due under a settlement 
agreement), and two classes of members (comprising the 
ordinary shareholders and the preference shareholder). 
The court ordered these class meetings.

Sanction hearing

Four of the five creditor classes and both shareholder 
classes voted in favour of the restructuring plan. In the 
final creditor class, the plan was approved by 69.66% 
voting in favour. A majority of 75% was not obtained 
in this class and, therefore, the court had to consider 
whether to use the cross-class cram down mechanism 
and whether Conditions A and B in section 910G CA06 
were satisfied. Condition A being that the court was 
satisfied that none of the members of the dissenting class 
would be any worse off than in the relative alternative 
and Condition B being that the plan had been agreed by 
at least one class meeting, the members of which would 
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receive a payment, or have a genuine economic interest 
in the company, in the event of the relevant alternative.

When considering Condition A, the relative alternative 
presented to the court by Holdings was that if the 
plan were not to become effective, the group would 
place entities in the commodity trading division into 
liquidation and would pursue an accelerated sale of 
the assets of the brokerage business. The court was 
satisfied by the evidence presented that this would be 
the relevant alternative and, therefore, Condition A was 
satisfied.

With regards to Condition B, the court considered 
a report detailing the financial consequences of the 
relevant alternative scenario. This demonstrated that in 
the relevant alternative, members of the creditor classes 
would receive a payment or have a genuine economic 
interest in the company. The court was complimentary 
of the report, stating it was “a well-structured and 
informative report”.

With Conditions A and B satisfied, the court needed 
to consider whether it should exercise its discretion 
to sanction the restructuring plan. When doing so, 
the judge noted that there was a high overall level 
of stakeholder support, the provisions of the statute 
had been complied with and that the dissenting class 
members were not represented at the sanction hearing. 
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The court exercised its discretion and sanctioned the 
restructuring plan.

Interestingly, this was the first restructuring plan that 
has been used to amend the articles of association of 
a company, rather than holding a general meeting of 
shareholders and passing a special resolution.

HIGH COURT SANCTIONS SME RESTRUCTURING 
PLAN WITH HMRC BEING CRAMMED DOWN

Re Houst Ltd [2022] EWHC 1765 (Ch) (convening) & Re 
Houst Ltd [2022] EWHC 1941 (Ch) (sanctioning)

The High Court has sanctioned a restructuring plan 
of Houst Ltd, in what is the first restructuring plan 
to be implemented by an SME which is not already 
in an insolvency process. The sanctioning of Houst’s 
restructuring plan is a positive sign that the process may 
become more widely used by SMEs and is significant in 
providing a precedent for the cramming down of HMRC 
in respect of its preferential claim.

Houst Ltd is an SME which provides property 
management services for short-term holiday rentals. Its 
business was severely impacted by the pandemic and 
it became cashflow insolvent, with several creditors 
threatening winding-up petitions.

In an effort to return to solvency, Houst proposed a 
restructuring plan which broadly provides for:
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	• new preference shares to be allotted and issued by 
Houst in return for a capital injection;

	• the rights of existing members of Houst to be affected 
through a conversion of existing preference shares to 
ordinary shares and the dilution of the interests of 
preference shareholders;

	• the secured creditor to receive an upfront payment 
of £250,000, with an additional £500,000 to be paid 
over three years;

	• Houst to make monthly contributions over three 
years to separate funds to be used to make payments 
to HMRC and trade creditors;

	• loan holders to be given the option of swapping their 
existing debt for equity or, alternatively, to be paid 
out of the same fund as the trade creditors; and

	• no distribution to be made to the connected party 
creditor.

The plan does not impact any other creditors outside 
of plan creditors, with claims of customers, critical 
suppliers and employees being specifically excluded as 
these creditors were seen to be vital to Houst continuing 
to trade.

Houst proposed six separate voting classes to consider 
the restructuring plan: (i) the secured creditor, (ii) HMRC, 
(iii) trade creditors, (iv) loan holders, (v) a connected 
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party creditor and (vi) members and proposed logistics 
for the holding of the meetings (which were to be held 
virtually).

The convening hearing decision

In considering whether to convene the relevant 
meetings under section 901(c)(1) Companies Act 2006 
(CA06), the court was satisfied that Houst had met 
the jurisdictional requirements for a restructuring plan; 
it was cashflow insolvent, the relevant alternative was 
administration and it was proposing a compromise 
or arrangement for the purpose of returning Houst to 
solvency.

The court was satisfied that each of the classes 
proposed by Houst held different rights which justified 
their separation. Notably, in considering whether 
existing ordinary and preference shareholders should be 
separated, the court determined that while their rights 
were not the same, ultimately, their rights were not so 
dissimilar as to make it impossible for them to consult 
together with a view to their common interest. Those 
rights arose in their capacities as shareholders and all 
members were to be treated in a similar way under 
the restructuring plan. In reaching this conclusion, the 
court noted that “a degree of pragmatism is required in 
addressing the issue of class composition”.

In ordering the convening of the six separate meetings, 
the court could not identify any issues which may cause 
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the court to refuse to sanction the restructuring plan and 
was satisfied that Houst had complied with the relevant 
practicalities around notice and comprehensibility of 
the explanatory statement.

The sanction hearing decision

The majority of creditors and members who voted on 
the Houst restructuring plan voted in its favour. One 
of those that did not was HMRC, which was in its own 
class. HMRC said it opposed the plan because it would 
not relinquish its preferential creditor status to allow 
dividends to be paid to unsecured creditors, as provided 
for under the restructuring plan.

In deciding whether the restructuring plan should, 
despite HMRC’s opposition, be sanctioned by using the 
cross-class cram-down power, the court considered the 
following:

1.	 If the restructuring plan was sanctioned, would 
HMRC be any worse off than it would be in the event 
of the relevant alternative?

2.	 Had the restructuring plan been approved by 
another class that would receive a payment, or have 
a genuine economic interest in Houst, in the event of 
the relevant alternative?

3.	 In all the circumstances, should the court exercise its 
discretion to sanction the plan?
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Based on the evidence provided by Begbies Traynor, 
the proposed plan administrators, the court was 
satisfied that the relevant alternative in Houst’s case 
was its administration. In the relevant alternative, it 
was expected that HMRC would receive a distribution 
of approximately 15p/£ compared to 20p/£ under the 
restructuring plan and, as such, the court was satisfied 
that HMRC would be no worse off under the plan.

In considering the second question, the court noted that 
the secured creditor, as the only creditor that would 
have a genuine economic interest in Houst in the event 
of its administration, had voted in favour of the plan.

In exercising its general discretion to sanction the 
restructuring plan, the court commented that HMRC 
had not attended the hearing to oppose the plan or 
suggested that it would prefer a formal insolvency 
process and, in the absence of any indication from HMRC 
to the contrary, the court expected HMRC’s interest to 
be in recovering more tax, which the restructuring plan 
would likely achieve.

The decision is significant in that it is the first sanctioning 
of an SME restructuring plan where the company is 
not already in an insolvency process, the previous SME 
restructuring plan being Amicus discussed on page 
109. To date, the costs of the documentation and court 
heavy procedure have been seen as barriers for uptake 
by SMEs. It is also the first case where HMRC has been 
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crammed down under a restructuring plan in respect of 
its preferential claim. Given the significant level of debt 
owing to HMRC by SMEs following the pandemic, the 
sanctioning of the Houst restructuring plan may create 
a precedent for financially distressed SMEs to follow to 
turnaround their businesses.

FIRST UK RESTRUCTURING PLAN APPROVED 
THAT EXCLUDES ALL BUT ONE GROUP OF 
CREDITORS

Re Smile Telecoms Holdings Limited [2022] 
EWHC 387 (Ch) (convening) and [2022] EWHC 740 (Ch) 
(sanctioning)

The High Court approved a restructuring plan proposed 
by Smile Telecoms which excluded all but one group 
of creditors on the basis that the company’s other 
stakeholders did not have a genuine economic interest 
in the company. It is the first time the court has approved 
a restructuring plan on this basis since the restructuring 
plan was introduced as a new form of restructuring tool in 
June 2020.

Smile Telecoms Holdings Limited (Smile) is a company 
incorporated in Mauritius and is the holding company of 
an internet and telecoms business operating in Tanzania, 
Nigeria, Uganda and the DRC. Smile suffered significant 
financial distress as a result of the Covid-19 pandemic, 
the devaluation of the naira (Nigeria’s currency) and 
pressure from competitor pricing.
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In early 2021, Smile proposed a restructuring plan to 
provide additional short-term funding and implement a 
sale of the business (First RP).

The First RP was not successful, resulting in non-binding 
offers for part of the business only. In December 2021, 
Smile proposed a second restructuring plan to inject 
liquidity, discharge certain debts and transfer the shares 
to the company’s super senior lender, 966 Co. S.à.r.l 
(Super Senior Lender). If the court did not approve 
the second restructuring plan, the likely or “relevant” 
alternative was that Smile’s lenders would enforce their 
security and Smile would go into administration. The 
financial evidence showed that in an administration 
there would be no assets to repay any creditor below 
the Super Senior Lender and therefore, all other 
stakeholders were “out of the money”.

Excluding ‘out of the money’ stakeholders

Under the Companies Act 2006 (CA06), all creditors 
and members whose rights are to be affected by the 
restructuring plan must be allowed to participate in 
voting to approve the plan. That is the case unless the 
court exercises its power under section 901C(4) CA06, 
which permits a court to exclude certain members and 
creditors if the court is satisfied that they do not have a 
genuine economic interest in a company.

Smile requested that the court exercise its power and 
only allow a single creditor, the Super Senior Lender, to 
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vote on the plan because no other stakeholders had a 
genuine economic interest in the company as they were 
all out of the money.

At the convening hearing, the court agreed to exclude 
all other creditors and members from voting on the 
plan. This is the first time that the court has exercised 
this power in relation to a restructuring plan.

The court said that the following principles were critical 
in deciding whether to exercise its powers:

1.	 in considering whether a stakeholder has a genuine 
economic interest in the company, the court will 
consider the position by reference to the “relevant 
alternative” for the company in the event that the 
restructuring plan is not sanctioned; and

2.	 at the convening hearing, the court may decide 
that there is not sufficient or satisfactory evidence 
to exclude a group of stakeholders from voting. The 
court is unlikely to be satisfied if, for example, the 
company has not provided sufficient notice of the 
proposed restructuring plan to stakeholders or if a 
stakeholder raises objections that the court needs to 
consider further at the subsequent sanction hearing.

In the case of Smile, the judge was satisfied at the 
convening hearing that the financial evidence, relevant 
comparator report and evidence from the sales process 
undertaken as part of the First RP, which was led by 
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experienced professionals, showed that the creditors 
below the Super Senior Lender were clearly out of the 
money. On that basis, there would be no benefit gained 
from requiring those stakeholders to meet and vote on 
the plan. The judge also said that the one month notice 
that Smile provided to all parties was adequate and 
gave parties enough time to decide whether to oppose 
or contest the application.

On 10 February 2022, the Super Senior Lender voted 
and approved the restructuring plan.

At the subsequent sanction hearing, Lord Justice Snowden 
agreed with the decision made at the convening hearing 
and approved the restructuring plan. However, the 
judge made clear that exercising the power to exclude 
classes from voting at all on the basis their views are 
essentially irrelevant is even more draconian than the 
court’s power to bind dissenting classes.

The judge’s comments suggest that exercising the 
power to exclude certain classes of creditors will not 
be a decision that the court will take lightly and will 
require that substantive and robust financial evidence is 
provided in support.

Guidance on opposing restructuring plans

The court approved the restructuring plan even though 
a senior lender, Afreximbank, argued in correspondence 
that the valuation evidence submitted meant that the 
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restructuring plan was unfair. The judge heavily criticised 
Afreximbank for “shouting from the spectators’ seats”.

If a stakeholder wishes to oppose a plan on valuation 
grounds, the court said that it should obtain financial 
information from the company, by making a disclosure 
application in good time if required, file expert evidence, 
attend the hearing and assist the court at the appropriate 
hearing.

The decision in Smile is likely to mean that the courts 
will be unwilling to re-consider a decision at the 
convening hearing to exclude certain stakeholders from 
voting unless the opposing stakeholder engages with 
the process and formally objects to the plan.

Binding shareholders of a foreign company

Afreximbank also argued that the court did not have 
jurisdiction to approve a plan that compromised the 
rights of shareholders of a foreign company. The court, 
however, decided that Smile did have a sufficient 
connection to England given its ‘centre of main interests’ 
was in England and the majority of the loan agreements 
being compromised were governed by English law. The 
court could, therefore, justify exercising its discretion to 
approve the plan that essentially altered the company’s 
constitution and share capital of an overseas company.

The judge said that it did not matter that a parallel 
scheme or plan in Mauritius was not available as 



Pinsent Masons 2022 Restructuring and Insolvency Conference 134

the English restructuring plan would have effect in 
Mauritius and the jurisdictions that Smile operated in. 
The court relied on expert evidence to satisfy itself that 
an alternative process would successfully allow the plan 
to be implemented in Mauritius.

This decision is likely to pave the way for continued 
forum shopping in the UK.

SCHEMES OF ARRANGEMENT

HIGH COURT SANCTIONS SCHEME OF 
ARRANGEMENT AFTER CREDITORS VOTED ON 
TWO ALTERNATIVE SCHEMES

Re All Scheme Limited [2022] EWHC 549 (Ch) 
(Convening hearing) & [2022] EWHC 1318 (Ch) 
(Sanctioning hearing)

The High Court has sanctioned subprime lender Amigo’s 
New Business Scheme after creditors voted in favour of 
the scheme of arrangement. This decision demonstrates 
that the court will, in appropriate circumstances, be 
prepared to allow creditors to vote on two simultaneously 
proposed schemes of arrangement offering alternative 
solutions for the relevant scheme company.

The Amigo group (Amigo) is a well-established subprime 
provider of guarantor loans to those unable to borrow 
from mainstream lenders owing to their credit histories. 
Following a number of consumer complaints and the 
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effects of the Covid-19 pandemic, Amigo deemed 
that it was not making enough money to pay all of its 
creditors. In 2021 it proposed a scheme of arrangement 
to compromise its liabilities and incorporated a special 
purpose vehicle, ALL Scheme Limited (ALS), to promote 
the scheme.

2021 scheme of arrangement

This original scheme incorporated a mechanism, 
including a bar date, to determine the claims of creditors 
who were seeking redress against Amigo (Redress 
Creditors) where it had granted loans to borrowers 
who could not afford them. It also incorporated the 
claim of the Financial Ombudsman Service (FOS) for 
case handling fees in relation to complaints made by 
customers or their guarantors. Although this scheme 
was approved by 95% of creditors attending and voting, 
it was challenged by the FCA and the court ultimately 
refused to sanction it.

Rejecting the scheme, Mr Justice Miles noted that he 
considered that the Redress Creditors had not been 
provided with the necessary information for them 
properly to consider the proposed scheme, particularly 
in relation to the reasons why the Redress Creditors were 
required to forgo the majority of their redress claims 
while the shareholders of Amigo were not impacted. 
In addition, he did not accept the directors’ evidence 
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that the failure of the scheme would result in Amigo’s 
immediate administration.

2022 alternative scheme proposals

Amigo then proposed that Redress Creditors vote on 
two, new, alternative schemes: the ‘New Business 
Scheme’ and the ‘Wind Down Scheme’ (together, the 
Alternative Schemes). The New Business Scheme 
incorporated a ‘preferred solution’ in which Amigo 
resumed lending, and a ‘fallback solution’ which would 
become effective if the conditions of the preferred 
solution were not met. Under the Wind Down Scheme, 
Amigo would not resume lending and would wind down 
its business before being solvently liquidated.

Each of the Alternative Schemes provided for the 
creditor redress claims to be compromised and a trust 
fund, the ‘scheme fund’, to be established from which 
Redress Creditors would receive a distribution, provided 
that they had submitted claims before a ‘bar date’ to be 
adjudicated on.

Under the New Business Scheme, the following 
payments would be made:

	• a first payment of £60 million into the scheme 
fund, no later than five business days after the New 
Business Scheme became effective;
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	• a second payment of £37m into the scheme fund 
no later than nine months after the New Business 
Scheme became effective;

	• £15m from a recapitalisation of Amigo or such other 
higher amount as the directors are able to obtain 
from investors at the time of the rights issue; and

	• a ‘turnover amount’, to be calculated by reference 
to the amount of loan recoveries on Amigo’s existing 
loan book in excess of the sum of the first and second 
payments into the scheme fund (£97m), after making 
an allowance for a ‘liquidity reserve’ to pay Amigo’s 
operating costs – currently £8.4m.

The New Business Scheme was conditional on Amigo 
resuming lending within nine months of its effective 
date and required Amigo to undertake a successful 
capital raise within 12 months, pursuant to which current 
shareholders’ holdings would be reduced to 5% of their 
current holdings. Should either of those conditions fail, 
or if any of the first three payments noted above are not 
made, Amigo will switch to the fallback solution.

Under the Wind Down Scheme, Amigo would collect its 
book as the business is wound down, with an anticipated 
£95m to be available for Redress Creditors.

The convening hearing decision

Lord Justice Snowden noted that the purpose of the 
convening hearing was for the court to determine 
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the class compositions, to verify that the explanatory 
statement is in a satisfactory form and to make 
directions for the holding of the scheme meetings. The 
court may also consider whether the scheme - or, in this 
case, the schemes –contain any obvious defects.

On the latter point, Lord Justice Snowden noted that 
Amigo had taken steps to address Mr Justice Miles’ 
concerns with the previous scheme. Redress Creditors’ 
potential lack of financial or legal advice was addressed by 
Amigo appointing an independent ‘customer advocate’ 
– a solicitor with schemes of arrangement experience, 
whose role was to liaise with customers and interested 
bodies – to review the scheme materials and report to 
the court. Amigo also engaged a separate independent 
financial advisor to chair a ‘customer committee’ which 
was appointed to negotiate the terms of the New 
Business Scheme with Amigo on behalf of the Redress 
Creditors. The chair of this Committee also published 
online videos to explain the Alternative Schemes to the 
broader redress creditor group.

Mr Justice Miles’ concerns around the shareholders 
not being impacted under the previous scheme had 
also been addressed. Under the New Business Scheme 
preferred solution, the condition to conduct a capital 
raise of 19 new shares to each current share addressed 
this concern as it would result in a dilution of current 
shareholdings to 5%. Under the fallback solution or the 
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Wind Down Scheme, Amigo would not resume lending 
so shareholders would not receive any benefit.

Amigo had also addressed the second criticism from 
Mr Justice Miles. Lord Justice Snowden said he was 
satisfied that Amigo’s evidence showed that Amigo was 
insolvent and that Amigo would go into administration 
if one of the schemes was not implemented. The 
relevant comparator to the Alternative Schemes was, 
therefore, the administration of Amigo. This point was 
also relevant in considering the appropriate method of 
valuing the votes of existing customer claims for the 
purpose of voting on the schemes with Lord Justice 
Snowden considering at length points raised via the 
customer advocate – in particular from a well-known 
debt advisory service, Debt Camel. While understanding 
of the argument made by Debt Camel, Lord Justice 
Snowden agreed with Amigo’s vote valuation proposal 
and noted that Amigo had chosen the correct 
comparator to determine voting rights at the meetings, 
being administration.

It should also be noted that while the FCA had reserved 
its rights in respect of the Alternative Schemes, it did 
not appear at the convening hearing or otherwise make 
any objections.

In granting leave for ALS to hold the creditors’ meetings 
to vote on the Alternative Schemes, Lord Justice 
Snowden was satisfied that the rights of customers, 
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guarantors and the FOS in an administration would 
be sufficiently the same to justify those creditor types 
being placed in the one class.

Lord Justice Snowden also commended the drafting of 
the explanatory statement which had been tailored to 
Redress Creditors by using plain language and adopting 
flow charts and tables to assist the reader; further noting 
that Amigo would make available a helpdesk, accessible 
by phone and email, in the lead up to the meetings and 
that the customer advocate would remain available to 
assist customers.

In granting leave to convene the meetings, Lord Justice 
Snowden was content for the two Alternative Schemes 
to be voted on at the same meeting, noting that steps 
would need to be taken at the meeting to ensure it was 
clear which of the Alternative Schemes was being voted 
on each time. Lord Justice Snowden was also satisfied that 
it was appropriate for the meetings to be held virtually, 
notwithstanding that the easing of Covid-19 restrictions 
meant that the meetings could be held in person or by 
way of hybrid online and in person meetings. In reaching 
this conclusion, it was noted that Amigo was an online 
business, it was more convenient for Redress Creditors 
to attend online and the number of potential Redress 
Creditors who could vote on the Schemes meant that a 
hybrid meeting would be logistically complex.



Legal update Sara Segura, Caitlan Stevenson and Emily Nicholl 141

The decision signals a potential ‘new norm’ in holding 
online creditors’ meetings, particularly where the size 
of the creditor group could pose logistical challenges to 
holding physical or hybrid meetings, perhaps even more 
so in scenarios such as this where it can be evidenced 
that there is a reasonable assumption that the relevant 
creditors have access to, and familiarity with, the 
internet.

The convening hearing decision

The decision, handed down on 22 May 2022, followed 
creditors’ meetings at which 88.8% by number and 90% 
by value voted in favour of the New Business Scheme 
and 83.1% by number and 81.7% by value voted in 
favour of the Wind Down Scheme.

Notably, Amigo made clear that it would only propose 
sanction of the Wind Down Scheme by way of an 
alternative if the court considered the New Business 
Scheme should not be sanctioned. Given the court 
sanctioned the New Business Scheme, it was not 
necessary for the court to consider the Wind Down 
Scheme in depth.

In sanctioning the New Business Scheme, the court 
noted that that it was satisfied that the statutory 
requirements had been met; the requisite statutory 
majorities had been achieved at the creditors’ meeting, 
the constitution of a single class of creditors was valid 
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and the explanatory statement appropriately explained 
the effect of the New Business Scheme.

Referring to the turnout of over 15% of customer 
creditors at the scheme meetings, which is relatively 
high in the context of consumer schemes, the court 
was satisfied that the customer creditors were fairly 
represented at the meetings.

The court was also satisfied that the scheme was one on 
which an honest, intelligent and reasonable member of 
the customer creditors could vote. Echoing comments 
made by Lord Justice Snowden in the convening hearing 
decision, the court looked favourably on Amigo’s 
appointment of an independent customer advocate 
and its establishment of a customer committee that 
was chaired by an experienced accountant and had 
legal representation.

In considering any factors which may be ‘blots’ on the 
New Business Scheme, the court was satisfied that 
there were none, in particular, noting that there was a 
sufficient prospect of the conditions in the New Business 
Scheme being satisfied and if one or more was not met, 
the New Business Scheme would still have effect, just 
its outcome would differ.

Finally, the court heard submissions from a representative 
of a small number of Amigo’s shareholders who objected 
to the scheme as proposed. However, the court gave 
little weight to those submissions as they were from 
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‘out-of-the money’ existing shareholders and had no 
legal relevance.

The sanction hearing decision reinforces the takeaways 
from the convening hearing decision and provides a 
helpful reminder of the factors the court will consider in 
deciding whether to sanction a scheme, particularly in 
the context of consumer schemes.

Pinsent Masons acted for the chair of the committee of 
redress customers in the case.

PART A1 MORATORIUM

COURT BACKS MONITORS OVER CREDITOR 
CHALLENGE TO GROUP’S RESCUE ATTEMPTS

Minor Hotel Group MEA DMCC v Dymant & Anor [2022] 
EWHC 340 (Ch)

The High Court has dismissed a challenge brought by 
a secured creditor against the monitors’ refusal to 
terminate a moratorium that was preventing the secured 
creditor from taking enforcement action in relation to 
an unpaid loan. The court considered that the monitors 
tasked with overseeing the moratorium had been justified 
in considering that the secured creditor’s loan was 
able to be repaid. The ruling gives guidance on the new 
moratorium introduced by the Corporate Insolvency and 
Governance Act 2020 (CIGA).
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Moratorium process

CIGA introduced a standalone moratorium process that 
was intended to give struggling businesses a temporary 
breathing space to implement a rescue plan. During the 
period of the moratorium no legal action can be taken 
against the company without the court’s permission. The 
moratorium is overseen by an insolvency practitioner 
appointed as “monitor”.

While the moratorium process provides the company 
with a payment holiday from various types of debts, one 
type of debt from which there is no payment holiday is a 
debt arising under a contract involving financial services, 
which includes most commercial lending arrangements. 
There is also no restriction on a lender accelerating 
the borrower’s payment obligations in a moratorium 
process. If a monitor thinks that the borrower is unable 
to pay such debts to its lender, then the monitor must 
bring the moratorium process to an end.

During the passage of CIGA through parliament, some 
commentators felt that these aspects negated many of 
the benefits of the moratorium process and that they 
would allow a lender to bring a moratorium to an abrupt 
end by accelerating the borrower’s liabilities under the 
loan agreement in the knowledge that the borrower 
would be unable to pay. However, the government 
maintained these provisions on the basis that it did not 
want to discourage lenders from lending to companies 
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in financial difficulty. It was thought that the support of 
a company’s lenders was, therefore, a pre-requisite to a 
successful moratorium process.

The case

The Corbin & King group operates nine restaurants in 
England.

The ultimate holding company in the Corbin & King 
group (Parent Company) was funded by a secured 
lender through two loan facilities (Loan), the second of 
which included acceleration provisions. The Loan was 
guaranteed by two intermediate holding companies and 
eight operating or ‘asset owning’ restaurant businesses 
within the group (OpCos). Those guarantees were 
secured by a debenture granted by each of the OpCos 
to the lender.

The Parent Company did not repay the Loan when it 
fell due and the lender made demand for repayment. As 
soon as this demand was made, an offer was received 
from an investment fund to acquire the interests in the 
Parent and the OpCos for a sum equal to the amount of 
the Loan. However, this offer was refused.

On 20 January 2022, each of the OpCos entered into 
a moratorium process and, the following day, the 
lender made demand of each of the OpCos under their 
guarantees. This made the OpCos immediately liable to 
pay approximately £34 million to the lender.
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On 25 January 2022, the lender appointed administrators 
over the Parent.

The following day the fund made an offer to the 
administrators of the Parent to buy the Parent’s interests 
in the OpCos for a sum at least equal to the outstanding 
group debt. When the lender learned of this offer, it 
notified the administrators that if they accepted the 
offer, it would bring claims against the administrators 
personally.

On 28 January 2022, the lender applied to the court for 
orders terminating the moratoria of the OpCos on the 
basis that the failure of the monitors to terminate the 
moratoria had unfairly harmed its interests.

On 3 February 2022, the fund revised its offer such 
that it consisted of a time-limited cash offer of £45m 
for the Parent’s interests in the OpCos and, crucially, a 
separate interim funding arrangement under which the 
fund would refinance the Loan which would allow the 
OpCos’ payment obligations under the guarantees in 
favour of the lender to be released.

On 4 February 2022, the court hearing of the lender’s 
application took place.

The court’s decision

The monitors did not terminate the moratoria because 
they thought that the OpCos were able to pay the 
debts owing to the lender under the guarantees. The 
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test applied by the court was whether such ‘thinking’ 
was in bad faith or produced a result that was clearly 
perverse in the sense that no reasonable monitor could 
have reached it and was, therefore, irrational.

It was agreed by the parties that there was no bad faith 
on the part of the monitors, but the lender argued that 
the monitors’ thinking was irrational.

In deciding whether the OpCos were able to pay, the court 
said that a flexible and commercially realistic approach 
should be adopted considering the circumstances as 
a whole, including the prospect that the fund’s offers 
could allow the Parent to repay the Loan and, therefore, 
release the OpCos of their debts under the guarantees.

The court said that the OpCos would be considered able 
to pay their debts under the guarantees if one of three 
scenarios applied:

1.	 they had the cash resources available to do so;

2.	 they owned sufficient assets capable of immediate 
realisations; or

3.	 they had the immediate prospect of receiving 
sufficient third-party funds. The meaning of 
“immediate” was a matter of commercial judgment 
for the monitors bearing in mind that anything 
in excess of five business days requires specific 
assessment under the Act.
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Neither of the first two scenarios applied to the OpCos 
because they did not have the required cash or other 
assets so it came down to whether there was an 
immediate prospect of them receiving sufficient third-
party funds.

The court said that the offer by the fund to buy the 
Parent’s interests in the OpCos did not create an 
immediate prospect of the OpCos receiving third party 
funds because the administrators could not immediately 
accept such an offer as they would first need to conduct 
a marketing exercise and open sale, which would take 
time.

However, the revised offer made by the fund on 3 
February 2022 of immediately available interim funding 
sufficient to refinance the Loan did offer the prospect of 
the immediate receipt by the Parent of funds sufficient 
to repay the Loan which would release the OpCos of 
their debts under the guarantees. In light of that, the 
court said that it was justifiable for this offer to lead the 
monitors to think that the Loan would be repaid.

The court retains discretion in relation to whether it 
should terminate a moratorium. In this case, the court 
considered the harm suffered by the lender, as creditor, 
to be less significant than the harm suffered by the 
OpCos if the moratoria were to be lifted and the OpCos 
were to enter into insolvency processes given, firstly, 
that each OpCo was trading successfully, and secondly 
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that there was an immediate prospect of their guarantee 
liabilities being released.

The lender’s application was dismissed and, subsequently, 
the Loan was successfully refinanced with the OpCos 
being rescued as going concerns.

Learning points

This case shows that the court is ready to give a degree of 
latitude to monitors in their decision making, particularly 
in fast-moving situations such as this one, and that there 
is a reluctance to allow a creditor to take enforcement 
action against a borrower when there is the prospect 
of a solvent solution for the debtor in the short-term. 
The case also provides useful guidance for monitors on 
how they should exercise their judgment in a scenario 
where a commercial lender seeks the termination of a 
moratorium but the monitor considers there to be a 
prospect of payment of the pre-moratorium debt in the 
short term.

To date there has been limited use of the moratorium 
procedure, in large part because it was unnecessary 
for many companies to do so in light of the significant 
restrictions that were placed on creditors as a result 
of the Covid-19 pandemic. As those restrictions have 
now ended and in light of this favourable decision to 
monitors, we expect to see an increase in the number 
of moratoriums. These may be used as a precursor to a 
sale or refinancing outside of a process as happened with 
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the OpCos. Alternatively, the moratorium may be used 
as a precursor to a company voluntary arrangement or 
restructuring plan.

CROSS-BORDER

ENGLISH LAW COVENANTS STILL APPLY 
FOLLOWING THE OPENING OF FRENCH 
SAFEGUARD PROCEEDINGS

Emerald Pasture Designated Activity Company & Ors v 
Cassini SAS & Anor [2021] EWHC 2010 (Ch) and Cassini 
SAS v Emerald Pasture Designated Activity Company & 
Ors [2022] EWCA Civ 102

The Court of Appeal ruled that covenants in an English 
facility agreement are enforceable despite insolvency 
safeguard proceedings being initiated in France.

Emerald Pasture Designated Activity (Emerald) lent 
€573m to Cassini SAS (Cassini) under a senior facility 
agreement (SFA) governed by English law and subject 
to an exclusive jurisdiction clause in favour of the 
English court. Cassini subsequently entered Sauvegard 
insolvency proceedings, also known as safeguard 
proceedings, in France.

Emerald requested information from Cassini, relying on 
the information covenants in the SFA. Cassini argued 
that it had no obligation to provide Emerald with 
this information as under French law the information 

https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Ch/2021/2010.html&query=(Cassini)
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Ch/2021/2010.html&query=(Cassini)
https://www.bailii.org/ew/cases/EWCA/Civ/2022/102.html
https://www.bailii.org/ew/cases/EWCA/Civ/2022/102.html
https://www.bailii.org/ew/cases/EWCA/Civ/2022/102.html
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covenants were not enforceable during the safeguard. 
Emerald started proceedings in England seeking a 
declaration that the covenants were enforceable against 
Cassini.

Emerald Pasture Designated Activity Company & 
Ors v Cassini SAS & Anor [2021] EWHC 2010 (Ch)

At the first hearing, the judge had to determine whether 
the English court had jurisdiction to hear the claim. 
As insolvency proceedings had been commenced pre-
Brexit, the Recast Insolvency Regulation applied.

The judge ruled that the claim did not fall within Article 
6(1) of the Recast Insolvency Regulation which would 
have granted jurisdiction to the French court. Article 
6(1) provides that the French court has jurisdiction “for 
any action which derives directly from the insolvency 
proceedings and is closely linked with them, such 
as avoidance action”. The court ruled that Emerald’s 
claim did not derive from the safeguard, instead it was 
based on the enforceability of rights under the SFA. 
Accordingly, the question of jurisdiction fell to common 
law rules, and the English court had jurisdiction under 
the exclusive jurisdiction clause in the SFA.

Cassini SAS v Emerald Pasture Designated Activity 
Company & Ors [2022] EWCA Civ 102

The court then had to determine whether Emerald 
could enforce the information covenants in the SFA. 

https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Ch/2021/2010.html&query=(Cassini)
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/Ch/2021/2010.html&query=(Cassini)
https://www.bailii.org/ew/cases/EWCA/Civ/2022/102.html
https://www.bailii.org/ew/cases/EWCA/Civ/2022/102.html
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Cassini argued that French insolvency law rendered the 
information covenants in the English SFA unenforceable.

The matter was appealed to the Court of Appeal. A 
key question for the Court of Appeal was whether the 
High Court judge was wrong in preferring the analysis 
advanced by the French law expert instructed on behalf 
of Emerald over the analysis conducted by Cassini’s 
French law expert.

The Court of Appeal held that the High Court judge 
was right to find that Cassini’s argument would come 
into conflict with the rest of the French contract law. 
The High Court judge was also right to prefer the expert 
evidence of Emerald stating that in these circumstances 
the insolvency process would not render loan obligations 
unenforceable under French law. Accordingly, Emerald 
was entitled to enforce the information covenants 
under the SFA and require Cassini to provide them with 
the information requested.

The case sets a favourable precedent for lenders who 
provide English law governed debt to French borrowers. 
French debtors subject to any insolvency proceedings 
should carefully consider their position before refusing 
to comply with English law covenants.
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COURT OF APPEAL CONFIRMS THAT JUDGMENT 
SUBJECT TO LOCAL INSOLVENCY PLAN REMAINS 
ENFORCEABLE IN ENGLAND

Windhorst v Levy [2021] EWCA Civ 1802

The Court of Appeal has said that a judgment which formed 
part of an insolvency plan in Germany was enforceable in 
England and Wales. However, a stay should be ordered so 
that the creditor is not in a better position in England than 
he would be in Germany.

In 2003, a German court ordered that Mr Windhorst 
(Debtor) pay $2million plus interest to Mr Levy in 
relation to a business debt. From 2005 to 2007, the 
Debtor was subject to an insolvency plan in Germany. 
Mr Levy accepted that he was bound by the plan.

Whilst the court order approving the insolvency plan 
was binding, it did not automatically prevent the 2003 
judgment from being enforceable. It was up to the 
Debtor to apply to have the enforcement declared as 
inadmissible, and therefore unenforceable, under the 
German Code of Civil Procedure.

In April 2019, the Debtor applied to the German court 
asking for a declaration that the 2003 judgment was no 
longer enforceable (Application). The court made an 
interim order suspending the 2003 judgment, but Debtor 
had to provide security in the sum of $3.44million. This 
was not paid.
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In 2020, following an application from Mr Levy, the 
2003 judgment was registered in England and Wales 
under CPR 74 and the Jurisdiction and the Recognition 
and Enforcement of Judgments in Civil and Commercial 
Matters Regulation (Brussels I). The Debtor appealed 
the decision raising questions about the jurisdiction of 
the German Court and enforceability under Brussels I. 
The court had to consider whether registration of the 
2003 judgment should be recognised in England and 
Wales under Brussels I given that the 2003 Judgment 
was included in the insolvency plan which was already 
recognised in England and Wales under the EC Regulation 
on Insolvency Proceedings (Insolvency Regulation) 
(the insolvency proceedings pre-dated Brexit and the 
Recast Insolvency Regulation). In the alternative, the 
Debtor sought a stay of execution.

At the first hearing, the judge ruled that the 2003 
judgment was enforceable under German law as it 
had not been declared inadmissible or unenforceable. 
The judge accepted that the court must recognise 
the insolvency plan in England under the Insolvency 
Regulation but that this should produce the same 
effects as under German law and, therefore, the 2003 
judgment should be treated as being enforceable. The 
judge also ruled that enforcement of the 2003 judgment 
should not be stayed, which they did not consider was 
unjust given the Debtor’s failure to provide the security 
required by the German court.
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The Debtor appealed. The Court of Appeal upheld the 
decision to register the 2003 judgment in England, 
finding that the 2003 judgment remained enforceable 
until the Debtor’s Application in Germany succeeded. 
However, in relation to the stay, the Court of Appeal 
found that refusing a stay would put Mr Levy in 
potentially a better position in England than he was 
in Germany if the Debtor’s Application subsequently 
succeeded. The Court of Appeal, therefore, granted a 
stay which, mirroring the German proceedings, was 
conditional upon the provision of $3.44 million security 
being provided by the Debtor.

The Insolvency Regulation covers jurisdiction, 
recognition, and enforcement in insolvency proceedings. 
Even (which has since been recast) though the UK has 
withdrawn from the European Union it will continue to 
apply in the English courts where the main proceedings 
were started before 31 December 2020. This position 
around enforcement is likely to remain a concern for the 
English courts for some time.
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LITIGATION

DOCUMENTS CAN BE REDACTED WHEN 
PROVING TITLE

Promontoria (Oak) Ltd v Emanuel [2021] 
EWCA Civ 1682

The Court of Appeal allowed documents proving title to 
be redacted on grounds of relevance and confidentiality. 
The Court of Appeal confirmed that the principles set 
out in the case of Hancock v Promontoria (Chestnut) Ltd 
[2020] EWCA Civ 907 should be applied when considering 
whether redacted documents can be admitted: the entire 
document should ordinarily be put before the court, 
with the use of redaction being an exception and clear 
justification should be provided for the redactions.

The Court of Appeal heard four appeals together, all of 
which required the court to consider whether redacted 
documents could be used to establish title to sue. In 
three of the appeals, a company in the Promontoria 
group had purchased loan portfolios from Clydesdale 
Bank plc, and now sought to enforce payment of those 
loans as assignee of Clydesdale’s rights. In the fourth 
appeal, Bibby Invoice Discounting Limited sought 
to bring a claim to recover a debt as assignee of that 
debt under its invoice discounting agreement. In all 
four cases, the documents under which the debts had 
been purchased and proved title to sue, being deeds 
of assignment and an invoice discounting agreement 
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had been redacted as parts of the documents were 
considered to be commercially sensitive.

In all the cases, the parties agreed that if a court needs 
to interpret a redacted document, it should consider 
the guidance in Hancock v Promontoria (Chestnut) Ltd 
[2020] EWCA Civ 907, which the court summarised as 
follows:

	• the starting point is that the whole unredacted 
document should be put before the court;

	• it may be obvious that some parts, such as those 
relating to third party transactions, can be redacted. 
However, irrelevance is not on its own enough to 
justify redaction – there must be something more to 
justify it, such as privacy or confidentiality;

	• confidentiality alone cannot justify redaction. 
Provisions can be redacted if it is obvious that they 
are irrelevant to the question of construction and 
the reasons for taking that view are “clearly and fully 
articulated by the solicitor for the party seeking that 
redaction”; and

	• redactions on the grounds of irrelevance should 
either be forbidden or if allowed be convincingly 
justified and kept to an absolute minimum.

The court recognised that in the cases before it, it was not 
being asked to interpret ambiguous provisions or choose 
between competing interpretations of the provisions in 
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the documents. This might require sight of other parts 
of those documents to allow the court to interpret the 
documents as a whole. It was simply being asked to 
determine whether the redacted documents effectively 
assigned the debts, which did not require sight of all 
the provisions in the agreement. The ultimate question 
which the court needed to consider was whether it could 
reach a safe conclusion as to the effect of the document 
on the basis of the redacted document? In all four cases, 
the court concluded that it could.

The court also said that questions as to the extent 
of any redaction should be raised at an early stage, 
either at a case management conference or by way of 
interlocutory application. They should not be left to be 
resolved at trial.

Whilst the cases shows that redacted documents can be 
used in court to establish title, to reduce the scope for 
argument as to the extent of those redactions in loan 
book portfolio sales it would seem sensible to keep the 
deed of assignment as short as possible and place any 
commercially sensitive or confidential provisions in a 
separate document.
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EMPLOYMENT

ADMINISTRATORS WILL BE PERSONALLY LIABLE 
IF THEY DO NOT SUBMIT FORM HR1

R. (on the application of Palmer) v Northern Derbyshire 
Magistrates’ Court; R. (on the application of Forsey) 
v Northern Derbyshire Magistrates’ Court [2021] 
EWHC 3013 (Admin)

The High Court ruled that an administrator can be 
prosecuted personally for failing to notify the Secretary 
of State of collective redundancies using form HR1.

West Coast Capital (USC) Limited (USC) was a retailer 
of clothing, footwear and accessories trading under the 
USC brand. Mr Forsey, who was the sole director of USC 
appointed administrators on 13 January 2015.

USC had a warehouse in Scotland. Prior to the 
appointment of the administrators, on 6 January 
2015, USC commenced steps to cease operations 
at the warehouse and began removing stock and 
equipment.  The case against the director claimed that 
closure of the warehouse was inevitable by 8 January 
2015 at the latest. On 14 January 2015 (the day after the 
appointment of the administrators), the 84 employees 
working at the warehouse were made redundant. 
Criminal charges were brought against Mr Forsey (the 
director) and Mr Palmer (one of the administrators) 
for failing to notify the Secretary of State of proposed 
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collective redundancies as required under section 193 
Trade Union and Labour Relations (Consolidation) 
Act 1992 (TULRCA) by failing to file form HR1 with 
the Redundancy Payments Service (RPS). Whilst the 
administrator had part completed and signed a Form 
HR1 on 14 January 2015, the form had been held 
on file whilst further information was obtained. The 
administrator then overlooked filing it and did not do 
so until 4 February 2015 after they were asked to do so 
by the RPS.

The administrator claimed that he could not be 
prosecuted as under section 194(3) TULRCA the 
offence for failing to notify only applies to “a director, 
manager, secretary or other similar officer” and not 
to an administrator. The question which the court had 
to consider was whether an administrator could be 
considered to be a “similar officer”?

The High Court decided that, under section 194(3) 
anyone with the power to dismiss employees and with 
a responsibility for day-to-day control of a corporate 
employer, such as an administrator, should be liable for 
the employer’s failure to provide employee’s statutory 
notice.

The judge noted that in defining “officers” within the 
meaning of TULRCA, it was Parliament’s intention to 
focus on the work and function of the individual and not 
to whom they owe their duties. She also observed that if 
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administrators were given immunity from prosecution, 
it would “leave a vacuum in responsibility that would 
fail to protect the interest of workers and, we would add, 
the interests of their representatives and the Secretary 
of State”. TULRCA did apply to this case and, therefore, 
criminal proceedings could go ahead.

As a result of this ruling administrators must ensure that 
if there is a collective redundancy proposal that they 
submit form HR1 to the Secretary of State within the 
requisite timeframe to avoid criminal prosecution. This 
is despite the obvious conflict with an administrators’ 
statutory duties. If an administrator gives 30 or 45 
days’ (as relevant) notice of collective redundancies, 
it will require the administrator to continue to trade 
a company which in many situations will increase the 
company’s losses and liabilities to the detriment of its 
creditors. If an administrator employs an employee for 
more than 14 days, the administrator will be held to 
have adopted their contract of employment and they 
will need to pay the employee’s wages ahead of their 
own remuneration.

The court also rejected the argument that prosecution 
could only take place in Scotland given that this was where 
the dismissals had taken place, ruling that the English 
courts have jurisdiction to deal with the prosecution.

Permission to appeal to the Supreme Court was granted 
on 12 August 2022.
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PERSONAL INSOLVENCY – BANKRUPTCY

APPLICATION FOR POSSESSION AND SALE CAN 
BE MADE UNDER INSOLVENCY (ENGLAND AND 
WALES) RULES 2016

Gostelow and another v Hussain and others [2021] 
EWHC 3276 (Ch)

The High Court has confirmed that an application for 
possession and sale can be made using an application 
notice under the Insolvency (England and Wales) Rules 
2016. The High Court overturned the decision at the 
first hearing in which the judge mistakenly dismissed the 
application on the basis that it was invalid as a part 8 claim 
form and an application notice should not have been used.

Jakir Hussain was made bankrupt in November 2017 
and trustees in bankruptcy were appointed shortly 
thereafter. Mr Hussain owned a property jointly with his 
wife. After negotiations to reach a consensual solution 
in relation to the property failed and delays due to 
the Covid 19 pandemic, in October 2020, the trustees 
in bankruptcy issued an application under section 
335A Insolvency Act 1986 (IA86) using an application 
notice under rule 1.35 of the Insolvency (England and 
Wales) Rules 2016 (IR16) seeking a declaration that 
the bankrupt’s 50% share in the property vested in the 
trustee and an order for possession and sale.
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At the hearing in January 2021, the judge was happy 
with the application for the declaration but questioned 
whether he had jurisdiction to make the order for sale 
when the application had been issued under IR16, rather 
than under the CPR. This was of particular importance 
as if the application had not been properly issued the 
trustees in bankruptcy would be out of time to apply 
for an order for sale; under section 283(A) IA86 a 
bankrupt’s dwelling house ceases to be part of the 
bankruptcy estate after three years from the date of 
bankruptcy unless an order for possession or sale has 
been applied for or the court disapplies the period. The 
judge concluded that the application for possession and 
sale had not been properly made as a part 8 claim form 
under the CPR, rather than an application under IR16, 
should have been used and dismissed the trustees in 
bankruptcy’s application. The trustees appealed.

On appeal the High Court said that the wording of 
section 335A “plainly” demonstrated that an application 
under section 335A could be made under IR16 and 
allowed the appeal. The court also ruled that even if the 
application should have been made under the CPR, the 
judge had the power under CPR 3.10 to correct “an error 
of procedure such as a failure to comply with a rule or 
practice direction”.

After finding there were no exceptional circumstances 
the court went on to order that the property be sold, 
with possession being delayed for 3 months.
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SERVICE OUT OF THE JURISDICTION

HRH Prince Hussam Bin Saud Bin Abdulaziz Al Saud v 
Mobile Telecommunications Company KSCP (Rev1) 
[2022] EWHC 744 (Ch)

The grounds of jurisdiction for a creditor’s bankruptcy 
petition are set out in section 265 of the Insolvency Act 
1986 (IA86). This case involved the test under section 
265(2)  (b)  (i), that allows a bankruptcy petition to be 
presented against a debtor who has been ordinarily 
resident, or has had a place of residence, in England and 
Wales at any time in the period of three years ending with 
the day on which the petition is presented. The court ruled 
that the standard of proof which has to be satisfied to show 
that a claim falls within one of the heads of jurisdiction is 
not the balance of probabilities but the lower standard of 
“a good arguable case”, and that for a debtor to have a 
“place of residence”, he or she does not need to have a 
legal or equitable interest in the property.

Mobile Telecommunications Company KSCP (MTC), 
based in Kuwait, was the successful claimant against 
HRH Prince Hussam Bin Saud Bin Abdulaziz Al Saud 
(HRH), based in Saudi Arabia, in arbitration proceedings 
held in London under an agreement with a London 
arbitration clause. The total amount awarded to MTC 
was US$817 million.

HRH failed to make any payment, which lead to various 
awards of costs being made against him in subsequent 
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High Court proceedings that totalled £639,874.65. That 
sum was the subject of a statutory demand served on 
HRH, which formed the foundation of the bankruptcy 
petition.

MTC relied on section 265(2)(b)(i) IA86 for the purpose 
of jurisdiction. MTC argued that HRH had a place of 
residence in England and Wales as HRH had permission 
from his mother to stay in her home in England at any 
time. HRH had resided at the residence throughout the 
1980s and 1990s as a student and was still registered 
at the address for council tax purposes. MTC did not 
suggest that HRH had been ordinarily resident in England 
and Wales but contended he had, at a time within the 
three years prior to the petition, a place of residence in 
England and Wales.

On appeal the court had to consider whether the 
deputy judge had applied the right test and criteria in 
upholding permission to serve out of the jurisdiction on 
that jurisdictional basis.

What did the court decide?

On the evidence, the court ruled that HRH had a place 
of residence in England and Wales allowing a bankruptcy 
petition to be presented against him.

On the standard of proof, the judge stated that “It is 
well established that the standard of proof which has to 
be satisfied to show that the claim falls within one of the 
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heads of jurisdiction is not the balance of probabilities but 
the lower standard of ‘a good arguable case.’ This standard 
applies both where the issue going to jurisdiction will also 
be an issue at trial and where it will not be.”

Turning to the question of whether HRH had a place of 
residence in England and Wales in the relevant period, 
the fact that HRH had not occupied his mother’s house 
at any time during the relevant period was clearly 
relevant. However, the judge concluded that MTC had 
shown a good arguable case that HRH had a place of 
residence in the jurisdiction, or that MTC had “the better 
of the argument” on the material available.

In concluding the above, the judge considered several 
prominent cases on the matter and found that they 
did not set out or support any single or definitive test 
for what constitutes a “place of residence”. Instead, 
the judge noted that the cases made it clear that the 
determination of “place of residence” depends on all the 
evidence and is very much a matter of fact and degree.

What can we learn from this?

For a person to have a “place of residence” in England 
and Wales they do not need to have a legal or equitable 
interest in the property. Some considerations the court 
will reflect upon when determining a “place of residence” 
include (but are not limited to):
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	• whether the place was a settled or usual place of 
abode or home for the debtor;

	• some degree of permanence, some degree of 
continuity or some expectation of continuity;

	• the nature of someone’s presence in and connection 
to a particular place; and

	• whether the debtor was registered for council tax.

However, it is important to note that each case will turn 
on the facts and the judge mentioned that none of the 
factors above are essential requirements for a debtor to 
be held to have “a place of residence” for the purpose of 
the provisions of the insolvency regime. The judge went 
on to state “for example, I think it is well-established 
that a debtor may have a place of residence in the 
jurisdiction although his home is elsewhere”.

COURT REFUSES TO ANNUL BANKRUPTCY EVEN 
THOUGH ORDER SHOULD NOT HAVE BEEN 
MADE

Khan v Singh-Sall (trustee in bankruptcy of Mohammad 
Razi Khan) and another [2022] EWHC 1913 (Ch)

The court upheld the decision to refuse to annul a 
bankruptcy order, despite the bankrupt having proven 
that the bankruptcy order should never have been made. 
The court said that even where a bankrupt proves that 
the bankruptcy order ought not to have been made, the 
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court has the unfettered discretion to consider all of the 
circumstances of the matter when considering whether 
to annul a bankruptcy and that, having done so in this 
instance, the order should stand.

Mr Kahn was indebted to Habib Bank personally and as 
guarantor of a company of which he was a director. The 
bank presented a bankruptcy petition against Mr Khan 
in May 2016 based on the guarantee debt and Mr Kahn 
was made bankrupt on 16 January 2018.

Mr Kahn applied to annul his bankruptcy under section 
282(1)(a) Insolvency Act 1986 on the grounds that the 
guarantee debt was disputed. Following various delays, 
the application was heard in 2021 and the court found 
that the guarantee debt was disputed and, therefore, the 
bankruptcy order should not have been made. However, 
the judge exercised her discretion not to annul because:

	• Mr Kahn had failed to cooperate with his trustee in 
bankruptcy and had diverted rental income away 
from the bankruptcy estate;

	• he was insolvent when the bankruptcy order was 
made, so bankruptcy was inevitable; and

	• the length of time between annulment and demand 
of the debts would potentially statue bar them by 
limitation should the annulment be granted.

Mr Kahn appealed on six grounds, his main argument 
being that, except in exceptional circumstances, the 
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court should always annul where the grounds of section 
282(1) are satisfied which, he argued they had been in 
this case where he had proven that the guarantee debt 
was disputed.

The court dismissed the appeal on all six grounds, 
finding that discretion to annul was a broad one that 
could encompass all the circumstances of the case and 
that there was no ‘exceptional circumstances’ test as 
argued by Mr Kahn.

The court also considered the novel issue of the running 
of time for limitation purposes. The court said that the 
effect of an annulment is to “wipe away” the bankruptcy 
as if it had never existed and that this had the effect 
of making time run in the interim. This finding could 
have the effect of statute barring certain creditors who 
otherwise had a safe debt within the bankruptcy and 
accordingly this prejudicial effect must be considered 
by the court when exercising its discretion under section 
282(1).

THE ‘IMMOVABLES RULE’ PREVENTS A FOREIGN 
TRUSTEE IN BANKRUPTCY FROM DEALING WITH 
A PROPERTY IN ENGLAND

Kireeva v Bedzhamov [2022] EWCA Civ 35

The Court of Appeal has refused to help a trustee in 
bankruptcy appointed in Russia who sought the assistance 
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of the English court to deal with an English property owned 
by the bankrupt individual.

Mr Bedzhamov was made bankrupt in Russia and 
Ms Kireeva was appointed as receiver (the Russian 
equivalent of a trustee in bankruptcy) to realise Mr 
Bedzhamov’s assets. Ms Kireeva applied to the English 
court for recognition of the receivership and for 
assistance to deal with a high-end property in Belgrave 
Square, London owned by Mr Bedzhamov.

The ways in which a foreign officeholder can obtain 
assistance from an English court are: (i) pursuant to 
section 426 Insolvency Act 1986; (ii) under the Cross-
Border Insolvency Regulations 2006 (CBIR06); or (iii) 
at common law.

Section 426 - Section 426 specifically provides a method 
by which a foreign court with insolvency jurisdiction 
can apply to the English court for assistance. However, 
the section only applies to foreign courts in specified 
jurisdictions that share a common legal tradition with 
England. Russia is not one of those jurisdictions and so 
this route was not available to Ms Kireeva.

CBIR06 - Relief under the CBIR06 is only available if 
the debtor has their “centre of main interests” (COMI) 
or an establishment in the country in which the foreign 
officeholder has been appointed. The CBIR06 did not 
apply to Mr Bedzhamov as he no longer had his COMI 
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or an ‘establishment’ in Russia where Ms Kireeva had 
been appointed.

Common law - As such, the only route pursued by 
Ms Kireeva was under the common law. This route can 
apply where the bankrupt individual is domiciled in the 
foreign country or has submitted to the jurisdiction of 
the foreign court.

The High Court granted recognition of the receivership 
but refused to provide assistance to Ms Kireeva in 
relation to the Belgrave Square property.

If foreign insolvency proceedings are recognised at 
common law (as was the case with Mr Bezhamov’s 
receivership) ‘movable property’ of the bankrupt in 
England will be considered to have been assigned to the 
trustee (or foreign rquivalent) if the foreign law provides 
for that. However, ‘immovable property’ in England 
such as land will not automatically vest in a foreign 
officeholder even if the foreign law provides for that. 
The High Court ruled that, owing to this “immovables 
rule”, a foreign court has no jurisdiction to make orders 
in respect of land in England and rights relating to that 
land are governed exclusively by English law.

Ms Kireeva appealed this finding but a majority in 
the Court of Appeal dismissed her appeal. The Court 
of Appeal found that the assistance available to a 
foreign officeholder at common law is limited by the 
‘immovables rule’ and it is a matter for Parliament (not 
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the court) to decide if there are to be any exceptions to 
the ‘immovables rule’. A development of the common 
law that allowed a foreign officeholder to obtain either 
title to English immovable property or its sale would 
mean “…depriving the owner of what under English law 
is his property”.

The Court of Appeal found that a previous decision of 
the English Court in Re Kooperman [1928] WN 101 (in 
which the English court appointed a Belgian trustee in 
bankruptcy to be the receiver of an English property 
owned by the bankrupt) “…cannot of itself be of much 
weight” as the trustee’s application was without notice 
and no reasoned judgment is recorded as having been 
given. The Court of Appeal gave more weight to the 
established line of authority which supported the strict 
interpretation of the ‘immovables rule’.

SECURED CREDITOR GRANTED RELIEF FROM THE 
SURRENDER OF SECURITY OVER A BANKRUPT’S 
ASSETS

McLinden v Lu and others [2021] EWHC 3171 (Ch)

The High Court has provided clarification on the 
circumstances in which a secured creditor may 
inadvertently surrender their security if it is not referred 
to in either a bankruptcy petition or subsequent proof of 
debt, and the grounds upon which relief may be granted if 
the security has been surrendered in error.

https://www.lexisnexis.com/uk/lexispsl/propertydisputes/docfromresult/D-WA-A-AU-AU-MsSAYWZ-UUA-UZEYAAUUW-U-U-U-U-U-U-AZZWYADDVU-AZZUBEYCVU-CVZAVAWVY-U-U/4/linkHandler.faces?psldocinfo=Secured_creditor_granted_relief_from_the_surrender_of_security_over_a_bankrupt_s_assets__McLinden_v_Lu_and_others_&linkInfo=F%23GB%23EWHCCH%23sel1%252021%25year%252021%25page%253171%25&A=0.022532428916240743&bct=A&risb=&service=citation&langcountry=GB
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Ms Lu and Mr Khan had been engaged in protracted 
litigation, which resulted in judgments in favour of Ms 
Lu in the sum of approximately £840,000, inclusive of 
costs.

Charging orders were obtained by Ms Lu over two of Mr 
Khan’s properties. Mr McLinden acted for Ms Lu in that 
litigation and was owed a substantial sum by Ms Lu for 
professional fees.

In 2010, Ms  Lu  petitioned for the bankruptcy of Mr 
Khan. In that petition, the security afforded by her 
charging order was valued at £200,000. The petition 
was dismissed on the basis of various cross claims raised 
by Mr Khan. At the hearing of the petition, Ms Lu had 
applied to amend the petition by increasing the amount 
of the unsecured debt by giving up her security provided 
by the charging order.

In 2013, Ms  Lu  petitioned again, on this occasion 
mentioning the charging order, but valuing the security 
provided by the charging order at nil. Mr Khan was made 
bankrupt on the basis of the 2013 petition.

In 2014, Ms Lu submitted a proof of debt to Mr Khan’s 
trustee in bankruptcy which made no mention of 
the charging order over the Property, which Ms Lu 
subsequently stated was due to the fact she placed no 
value on the security granted by it.
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In 2019, Mr McLinden applied for a charging order over 
the equitable mortgage created by the charging order 
which Ms  Lu  held over the Property, by virtue of the 
unpaid fees owed to him by Ms Lu. An objection was 
made to that application on behalf of the estate of Mr 
Khan’s mother who asserted a beneficial interest in the 
Property.

As a preliminary point, it was identified that the court 
needed to determine whether Ms Lu had waived or 
surrendered her security during Mr Khan’s bankruptcy 
proceedings, by failing to place a value on the security 
in the petition and/or by failing to mention the security 
in the subsequent proof of debt, given the effect of 
sections 267, 269 and 383 of the Insolvency Act 1986 
(IA86) and rule 14.16 of the Insolvency (England and 
Wales) Rules 2016 (IR16).

Addressing sections 267 and 269 IA86, the court 
said that the valuation of the security at nil in the 
bankruptcy petition did not constitute a surrender of 
the security contained in the charging order, as this is 
a point which is open to challenge by a debtor and in 
these circumstances, given the potential challenge by 
the estate of Mr Khan’s mother to the beneficial interest 
in the property, a value of nil was realistic and sensible.

However, the failure to include the security at all in the 
proof of debt did automatically surrender the security. 
At the time the proof was lodged, the applicable 
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provision was rule 6.116 of the Insolvency Rules 1986, 
which has now been superseded by rule 14.16 of IR16, 
which states:

“If a secured creditor fails to disclose a security in a 
proof, the secured creditor must surrender that security 
for the general benefit of creditors, unless the court, on 
application by the secured creditor, relieves the secured 
creditor from the effect of this rule on the grounds that the 
omission was inadvertent or the result of honest mistake. 
(emphasis added)”.

Based on the evidence given by Ms Lu, the court found 
Ms Lu had not included the security in the proof owing 
to her understanding that there was no requirement to, 
given the value remained at nil. As such, she failed to 
disclose based on an honest mistake as to the impact 
of the non-disclosure. On application under rule 14.16, 
the court granted relief that notwithstanding Mr Khan’s 
bankruptcy had been discharged, it had a general power 
under section 363 IA86 to find Ms Lu’s security remained 
in place.

The case is a timely reminder for secured creditors of 
the importance of noting security in both petitions 
and proofs of debt in insolvency processes, even in the 
event of no value being ascribed to the security at that 
point in time. The consequences in the case of failure to 
note security in a proof of debt in a bankruptcy are that 
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the security will be automatically surrendered for the 
benefit of the general body of creditors.

THE PERCEPTION OF CREDITORS IS A 
DETERMINING FACTOR IN ESTABLISHING COMI

Re Li Shu Chung [2021] EWHC 3346 (Ch)

Li Shu Chung (Li) was declared bankrupt in the High 
Court of Hong Kong. Li’s trustees in bankruptcy applied 
to the High Court in England to recognise the Hong 
Kong bankruptcy proceedings under the Cross-Border 
Insolvency Regulations 2006. The court was required 
to recognise the proceedings if Li’s centre of main 
interests was in Hong Kong. Although finding that Li’s 
permanent and habitual residence was in England, the 
court considered the perception of Li’s creditors who 
reasonably and objectively believed that Li’s relocation to 
England was misleading and illusory and recognised the 
Hong Kong bankruptcy proceedings.

Li was declared bankrupt in Hong Kong on 11 October 
2019 following a bankruptcy petition presented by 
his estranged siblings who claimed debts over HKD 
11,000,000. On 13 July 2020, Li’s trustees in bankruptcy 
applied to the High Court in England to recognise 
Li’s bankruptcy proceedings under the Cross-Border 
Insolvency Regulations 2006 (CBIR06).

Under regulation 2(1) CBIR06, the court was required 
to consider the UNCITRAL Model Law (Model Law) to 
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determine whether Li’s centre of main interests (COMI) 
was in Hong Kong or whether it was an establishment 
under the Model Law. If the court determined that 
Li’s COMI was in Hong Kong, then it was required to 
recognise his bankruptcy in England as foreign main 
proceedings (article 17(2)(a) Model Law).

The court was satisfied that Li had moved permanently 
from Hong Kong to England in April 2017 and had no 
business or commercial interest at that time or at the 
date of his bankruptcy. The consideration, therefore, 
turned to whether this presumption could be rebutted.

In assessing Li’s COMI, the court applied the guidance 
set out in the decisions of Re Stanford International Bank 
Ltd [2011] Ch 33 and Shierson v Vlieland-Boddy [2005] 1 
WLR 3966, that COMI must be ascertainable by third 
parties and special consideration should be given to 
the creditors and their perception as to where a debtor 
conducts the administration of his interests.

Li gave evidence that his COMI was at Givons Manor, a 
property in England, and he would have been surprised 
if the people he dealt with believed otherwise. However, 
the trustees contended that Li’s COMI was in Hong 
Kong and his purported change of COMI to England was 
either illusory or misleading to creditors.

First, the court ruled that the relevant date to determine 
COMI was the date the foreign bankruptcy proceedings 
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were issued and not the date the recognition application 
was filed.

The court then considered Li’s circumstances and 
representations to his creditors at the relevant date and 
noted the following:

1.	 Li had stated in correspondence through his 
representatives in February 2016 that, although he 
ordinarily resided in England, he had planned to move 
back to Hong Kong permanently in March 2016;

2.	 a month later, in March 2016, Li transferred his 
interest in Givons Manor to his daughter. The publicly 
available office copy entries would have led an 
objective observer to conclude that Li no longer had 
an interest in Givons Manor. The court also noted 
that Li had no other financial interests in England 
after that date;

3.	 a statutory demand sent by post to Givons Manor 
was returned marked “Gone Away” and rather than 
accepting service of the petition, Li chose to pretend 
he had no connection with that address;

4.	 Li had given an address in Hong Kong in various 
court proceedings before November 2018. Li had 
also received copies of a statutory demand and 
bankruptcy petition with his representatives filing a 
notice to accept service in Hong Kong;
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5.	 on 19 November 2018, Li gave affirmations to the 
court in Hong Kong giving a Hong Kong address. 
Then, on 3 December 2018, he made a separate 
affirmation giving his address as Givons Manor. 
A reasonable creditor would have concluded that 
Li had self-serving reasons for giving inconsistent 
evidence in separate litigation; and

6.	 the petitioners gave evidence that they had no 
reason to believe any of Li’s representations about 
his presence at face value.

In these circumstances, the court found that Li’s 
statements of residence could not be trusted and that 
it was reasonable for his creditors to believe that his 
COMI was in Hong Kong.

Accordingly, the court recognised the bankruptcy 
proceedings as foreign main proceedings under article 
17(2)(a) Model Law.

Interestingly, the court had noted that Li had few 
dealings in Hong Kong at the date of his bankruptcy and 
was living permanently in England and, had he been 
open and honest then Li may have been in a better 
position to contest the recognition application.

The case confirms the importance of considering 
the objective perception of reasonable creditors in 
determining COMI. The test is not what the debtor 
is doing but what he is perceived to be doing by an 
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objective observer. Whilst the court noted that a debtor 
is free to choose where to carry on his interests and he 
is not obliged to advertise his COMI, it cannot be hidden 
and must be objective and ascertainable by third parties.

LITIGANT IN PERSON ALLOWED TO PRODUCE 
NEW EVIDENCE ON APPEAL

Williams v Nilsson [2021] EWHC 3184 (Ch)

The High Court has allowed the ex-wife of a bankrupt to 
rely on evidence at an appeal hearing that had not been 
disclosed at the first hearing of possession proceedings. 
The ex-wife was acting as a litigant in person, and the 
court found that she had been given limited assistance by 
the court and the evidence was key to her case.

Christopher Williams was declared bankrupt in 2016 
and trustees in bankruptcy were appointed in 2018. 
His only significant asset was a half share in a property 
jointly owned with his ex-wife. In 2019, the trustees in 
bankruptcy issued proceedings for possession and sale 
of the property; Mrs Williams opposed these because 
she said that after the couple had separated in 2011, 
Mr Williams had agreed that he had no interest in 
the property going forwards and that this had been 
confirmed in later divorce proceedings in 2017. Mrs 
Williams said that when Mr Williams moved out of the 
family home in early 2012, it was agreed between them 
that she would have sole responsibility for the home and 
that it was “only fair that she retained 100% beneficial 
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interest from that point on”. At the time the house had 
very little, if any, equity in it. Mrs Williams’ position 
was contradicted by the bankruptcy questionnaire 
completed by Mr Williams in which he said he owned 
half of the property.

At the first hearing, the judge rejected Mrs Williams’ 
argument as he said that there was insufficient evidence 
as no transcript from the divorce proceedings was 
available and an adjournment to obtain a transcript 
would likely result in wasted costs. He, therefore, 
declared that the property was held 50/50, made an 
order for possession and sale and ordered that Mrs 
Williams pay the trustee in bankruptcy’s costs.

Mrs Williams sought permission to appeal and to rely 
on new evidence in support of her claim, including a 
transcript from the divorce proceedings which supported 
Mrs Williams’ case that any appreciation in the value of 
the property post 2011 would belong to her.

The High Court allowed the appeal because:

	• of the importance of the evidence to Mrs Williams’ 
case;

	• as a litigant in person Mrs Williams had not been 
given assistance from the court as to what steps 
she needed to take to ensure that the transcript 
was available for the initial trial, despite her flagging 
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at an early stage and repeatedly throughout the 
importance of the transcript to her case;

	• Mrs Williams’ had good reasons for not producing the 
transcript at the original trial; she had been wrongly 
led to believe by court staff that the permission of 
the judge hearing the possession and sale application 
was required;

	• the transcript contained credible evidence which 
would have had an “important influence on the 
central issue of whether or not there was an 
agreement in 2011”; and

	• this was, in the judge’s view, one of “those rare cases” 
where the appeal court can properly reverse a trial 
judge’s finding of primary fact without the need of a 
re-trial.

After evaluating the new evidence, the High Court found 
that there was sufficient evidence that an agreement 
had been reached between husband and wife in 2011 
and that any appreciation in the value of the property 
belonged to Mrs Williams.

The case is relevant where the respondent in a litigant 
in person and that this may impact upon the court’s 
willingness to allow new evidence on appeal, particularly 
when the court finds that the litigant in person was not 
treated appropriately.
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The National Security & Investment Act 2021

INTRODUCTION

The National Security & Investment Act 2021 (the Act) 
creates a screening regime, giving the UK government 
the powers to assess, intervene in and in rare instances, 
block transactions which may give rise to national 
security concerns. In doing so, the government has 
oversight over the identity of the parties gaining 
ownership or control over businesses or assets with 
national security significance. Although the Act came 
into force on 4 January 2022, the regime also operates 
retrospectively, catching any relevant transactions that 
have completed since (and including) 12 November 
2020.

Now the regime has been in operation for over 6 months, 
there are a number of lessons that have been learned 
as well as some continuing questions as to its effect on 
restructuring.

OVERVIEW OF THE ACT

The regime established by the Act applies to certain 
in-scope transactions – trigger events – that give the 
acquirer control over certain assets or entities. As a 
result, the scope of the Act is wide, covering not just 
notable foreign investment but any transactions with a 
UK nexus within certain set sectors or otherwise which 
raise national security concerns. The regime is purchaser 
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agnostic – accordingly, trigger events are defined by 
reference to the level of control acquired over the target 
entities or assets and not by reference to the identity/
jurisdiction of the purchaser. The shares or assets being 
purchased need not be in the UK provided the relevant 
entity supplies to the UK or the assets are concerned 
with activities in the UK.

The Act applies to transactions at all levels, including 
at the intra-group level. Trigger events defined by 
the Act include: (a) the acquisition of votes or shares 
in a qualifying entity exceeding (from the current 
shareholding) 25%, 50% or 75% as appropriate; (b) the 
acquisition of voting rights that enable or prevent the 
passing of resolutions governing affairs of the qualifying 
entity; (c) the acquisition of material influence over the 
qualifying entity’s policies; and (d) the acquisition of the 
right to use the qualifying asset to a greater extent than 
before the acquisition or to direct or control how the 
asset is used.

The regime is two-pronged – it consists of, on one hand, 
a mandatory notification system, and on the other a 
catch-all voluntary regime which allows parties to alert 
the Department for Business, Energy, and Industrial 
Strategy (BEIS) of relevant transactions.

The mandatory regime

The mandatory regime applies to transactions in 17 
key sectors – these sectors are so identified due to 
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their proximity to the activities of the UK government. 
The specified sectors are Advanced Materials, 
Advanced Robotics, Advanced Intelligence, Civil 
Nuclear, Communications, Computing Hardware, 
Critical Suppliers to Government, Cryptographic 
Authentication, Data Infrastructure, Defence, Energy, 
Military & Dual Use, Quantum Technologies, Satellite & 
Space Tech, Suppliers to Emergency Services, Synthetic 
Biology and Transports.

Any acquisitions, referred to as notifiable acquisitions 
under section 6 of the Act, falling under the mandatory 
notification regime must be notified to the Secretary 
of State and cleared before the transaction completes. 
Whilst negotiations may continue to take place, an 
acquisition that is completed without being approved 
is void and therefore has no legal effect. Completing 
a notifiable acquisition without approval is also a civil 
and criminal offence for any person who acquires the 
applicable interest. Notifiable transactions under the Act 
include acquisitions of qualifying entities that undertake 
activities within the specified high-risk sectors of the 
economy, constituting the exceeding of the relevant 
control thresholds (25+%, 50+% or 75%) or the ability 
to secure or prevent the passing of any resolutions 
governing the entity’s affairs. Notably, acquisitions 
of qualifying assets are not currently subject to the 
mandatory regime under the Act.
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The voluntary regime

Transactions not subject to mandatory notification 
obligations may still be notified to the BEIS where 
a trigger event applies, and parties believe their 
transactions might raise national security concerns 
(which includes risks to governmental and defence 
assets (infrastructure, technologies and capabilities) 
such as disruption or erosion of military advantage; 
the potential impact of a qualifying acquisition on 
the security of the UK’s critical infrastructure; and the 
need to prevent actors with hostile intentions towards 
the UK building defence or technological capabilities 
which may present a national security threat to the 
UK). The voluntary regime widens the scope of the Act 
considerably as it is sector agnostic – parties operating 
in any sector may make a notification. The assets need 
not be in the UK if they relate to activities in the UK. BEIS 
has the power to ‘call-in’, within 5 years of completion, 
any transaction of national security significance. If a 
voluntary notification is made and cleared then BEIS 
cannot subsequently exercise its call-in powers and 
as such the motivation for a voluntary notification 
would be to avoid that risk. The actions BEIS can take 
in relation to any called-in transaction in either regime 
is to prohibit the transaction or put specific restrictions 
around use of confidential information, UK presence or 
controls/restrictions around sensitive sites.
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IMPLICATIONS FOR RESTRUCTURING 
TRANSACTIONS

While the Act contains a ‘safe-harbour’ for the 
appointment of administrators – no notification is 
triggered by the appointment – there are no such carve-
outs for receivers, liquidators or any foreign insolvency 
officeholders. Guidance issued by BEIS on 19 July 2022 
confirmed that the appointment of liquidators could 
trigger the mandatory notification requirements if 
within the nexus of the Act and as such restructuring 
professionals will need to consider whether a notification 
is required prior to an appointment of a liquidator or 
receiver.

Certain actions of insolvency practitioners (including 
administrators) may also be caught. Where shares are sold 
out of administration, for example, where those shares 
meet the control threshold and sector requirements, 
there would need to be a notification under the Act. 
A purchaser of assets out of administration may also 
consider that a voluntary notification is required. The 
application of the Act to sales in an insolvency context 
adds timing concerns, particularly where a business is 
distressed and needs a quick sale to allow new funding 
and rescue. Whilst the onus is on the purchaser to obtain 
clearance, the risk for insolvency practitioners would be 
if a transaction is subsequently deemed to be void after 
they have distributed the proceeds and they are caught 
in the middle.



Pinsent Masons 2022 Restructuring and Insolvency Conference 6

According to the first annual report on the 
implementation of the Act, published in June 2022, the 
average decision time for clearance was 24 working 
days for transactions called-in by the Secretary of State. 
This timeline is likely to have a significant impact on 
any time-sensitive distress sales and may also have 
consequences in situations of default. There is currently 
no set mechanism for expediting clearance applications; 
however, we have seen examples of a speedier clearance 
where the message was conveyed that speed was critical 
to rescue the business and preserve jobs.

It may be that insolvency practitioners need to consider 
disposing of specific subsidiaries or assets which are 
within the nexus of the Act separately from other 
businesses within a group, so that the restructuring of 
the rest of the group is not delayed by the timelines 
required for notification.

IMPLICATIONS FOR LENDERS

The BEIS guidance published in July 2022 confirms that 
“loans, conditional acquisitions, futures and options are 
unlikely to pose a risk to national security and so are 
unlikely to be called in”. Furthermore, the same market 
guidance notes state that “the granting of types of share 
security where title to the shares is not transferred to 
the secured lender (or its nominee) is not a notifiable 
acquisition requiring mandatory notification”. As the 
grant of any such security merely creates an equitable 
interest in the shares, no control is granted over the 
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shares “until the happening of an event that would 
provide control”. As such most English law share 
charges would not be caught by the Act as tittle does 
not immediately transfer on entering into the share 
charge (though Scots law share charges where title does 
transfer may be caught).

The enforcement of security may constitute a trigger 
event if the lender acquires control over the assets 
or shares or transfers them to a third party. There is 
ongoing debate in the market about whether standard 
share charge provisions which allow lenders to exercise 
voting rights in shares once there has been an event 
of default would be caught by the Act immediately on 
the event of default or not until the lender chose to 
use those rights. We are seeing amendments to share 
security to ensure those rights are not exercisable until 
any required notification has been made under the Act.

Lenders may find themselves in a difficult position where 
a transaction is declared void after completion – for 
instance, a secured lender who has released security as 
part of the transaction may find themselves without the 
protection of charged assets and have to seek recovery 
of advanced funds. A lender that has taken security over 
assets following a transaction which is declared void 
could be at risk of losing those assets.

Given the current uncertainty around the impacts of 
the Act on finance transactions, lenders are increasingly 
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looking for protection through appropriate amendments 
to the transaction documentation and for specific 
advice prior to lending – in particular, lenders may seek 
representations from borrowers that any notification 
requirements have been complied with. Lenders may 
also seek protection by including further conditions 
precedents such as NSIA clearance and/or compliance 
with the regime imposed by the Act.

MARKET DEVELOPMENTS

According to the 2022 annual report, covering the first 
three months of the regime’s implementation, BEIS 
received 222 notifications in those three months, with the 
most voluntary notifications being made in the sectors 
“data infrastructure”, “energy”, “computing hardware”, 
“professional, scientific and technical activities” and 
“other service activities”. Of the 222 notifications, only 
17 were called in for further assessment. According to 
the same report, the government is taking three to 
four working days to accept filings, and call-in reviews 
occurred on average within 23-24 days after the 
notification was accepted.

On 20 July 2022, the UK government issued a final order 
notice, marking the first time a deal has been blocked 
under the regime – this was in relation to a licence 
agreement between The University of Manchester 
and Beijing Infinite Vision Technology Company 
which allowed the latter to use certain intellectual 
property relating to the SCAMP-5 and SCAMP-7 vision 
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sensing technology developed by the University. The 
government has also opened a full national security 
probe into the proposed acquisition of Newport Wafer 
Fab, the UK largest semiconductor manufacturer to 
Nexperia, a wholly owned Dutch subsidiary of Wintech 
Technologies, a Shanghai listed company. Recently, the 
government has indicated it will accept remedies and 
commitments to protect national security – following 
certain undertakings and public interest promises, the 
BEIS has provisionally cleared the acquisitions of Ultra 
Electronics, a UK-based submarine supplier by US-
owned Cobham Ultra Acquisitions, and of Meggitt, 
a supplier of parts for a variety of aircrafts by rival 
aerospace component supplier, Parker Hannifin.

Although much of the regime remains uncertain, recent 
market developments are consistent with the BEIS 
guidance that the majority of reviewable transactions will 
either fall under, or closely relate to the 17 mandatory-
notification sectors. While the government continues to 
publish guidance in relation to the Act, businesses can 
mitigate some of the uncertainty and reduce the risk of 
delays or transactions being called-in (and subsequently 
unwound or voided) by making a notification under the 
voluntary regime where appropriate.

CONCLUSIONS

It is still relatively early days in the life of the Act 
and as practice and precedent develop clearer 
parameters will emerge and practitioners will become 
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more comfortable in assessing when and in what 
circumstances notifications should be made. For the 
time being, restructuring professionals should consider 
the potential applicability of the Act in any restructuring 
and factor in the additional time required to make 
appropriate clearances.
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SANCTIONS IMPLICATIONS IN 
RESTRUCTURING

WAR IN UKRAINE AND OVERVIEW OF THE 
INTERNATIONAL RESPONSE

The invasion by Russia of Ukraine has resulted in a swift 
and growing international response as nations seek 
to use economic sanctions to put pressure on Russia 
to withdraw from Ukraine. The application of strict 
sanctions is considered one of the most determinative 
actions a nation can take, aside from going to war.

The intention of these economic sanctions is to 
impose tangible consequences on Russia and its ability 
to function within international markets. The wide 
and ever-expanding range of sanctions and export 
controls imposed by Western states in this instance is 
unprecedented, particularly noting that Russia is a G20 
nation.

Western nations including the UK have imposed 
sanctions against a broad range of Russian targets 
including wealthy individuals, banks, businesses, and 
state-owned operations.

Over 1,000 Russian individuals and businesses have been 
sanctioned by the US, EU, UK amongst other countries. 
These include wealthy business leaders, or “oligarchs”, 
deemed to have close relationships with the Kremlin 
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and / or President Putin. This notably includes the former 
Chelsea Football Club owner, Roman Abramovich.

Major Russian banks have been removed from the 
international financial messaging system known as 
“SWIFT” (the Society for Worldwide Interbank Financial 
Telecommunication). The impact of this on Russia is 
significant and severely hampers Russia’s ability to make 
and receive cross-border payments.

As referred to further below, the UK has also excluded 
key Russian banks from the UK’s domestic financial 
system, frozen the assets of a number of Russian banks, 
barred Russian firms from borrowing money, and placed 
limits on the deposits that Russians can make at UK 
banks.

In summary the consequences of sanctions are extensive 
and limit a sanctions target’s ability to deal with its 
current assets (or to obtain any other assets) in the UK 
(or other sanction imposing nation) and means they are 
unable to trade freely in the international market.

HIGH LEVEL OVERVIEW OF SANCTIONS 
APPROACH IN THE UK

In the UK the Russia (Sanctions) (EU Exit) Regulations 
2019 (as amended) (the Regulations) impose financial, 
trade, aircraft, shipping and immigration sanctions 
for the stated purposes of “encouraging Russia to 
cease actions which destabilise Ukraine, or undermine 
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or threaten the territorial integrity, sovereignty or 
independence of Ukraine.”1

The Regulations contain certain prohibitions and 
requirements aimed at achieving these purposes. For 
enforcement purposes, the Regulations also contain 
certain penalties and offences which are set out in 
detail in the corresponding report to the Regulations, 
pursuant to section 18 of the Sanctions and Anti-Money 
Laundering Act 2018.

The applicable prohibitions and obligations imposed 
by the Regulations apply to UK persons which includes 
British nationals and bodies incorporated or constituted 
under the laws of the UK (whether England & Wales, 
Scotland or Northern Ireland) and apply whether such 
UK person is operating in the UK or overseas.

The Regulations impose a mixture of sanctions on an 
expanding list of sanctions targets. The Regulations 
also impose prohibitions on UK credit or financial 
institutions (UK Financial Institutions). In each case 
the Regulations are aimed at restricting the flow of 
funds and other economic resources into Russia and 
thereby impacting the country’s ability to function 
within international markets.

In terms of financial sanctions, the Regulations impose 
targeted asset freezes on certain designated entities and 

1	  Russia sanctions: guidance – GOV.UK (www.gov.uk)

https://www.gov.uk/government/publications/russia-sanctions-guidance/russia-sanctions-guidance#prohibitions-and-requirements-imposed-by-the-russia-sanctions-eu-exit-regulations-2019
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individuals (Designated Persons) suspected of being 
involved in the destabilising of Ukraine, or being either 
owned or controlled by, or acting on behalf of someone 
so involved. This entails the freezing of funds and non-
monetary assets (for example, property or vehicles) 
belonging to such Designated Persons and ensuring that 
access (both direct and indirect) to economic resources 
is suspended.

As noted above, and in line with the removal of major 
Russian banks from SWIFT, the Regulations impose 
prohibitions on UK Financial Institutions preventing them 
from establishing or continuing banking relationships 
and operating correspondent bank accounts (in any 
currency) with Designated Persons. UK Financial 
Institutions are also prohibited from processing sterling 
payments (including third-party payments or those 
forming payment chains) to, from, or via a Designated 
Person or a credit or financial institution owned or 
controlled by a Designated Person if the UK Financial 
Institution has reasonable cause to suspect the payment 
is to, from or via a Designated Person.

Alongside the financial sanctions placed on Designated 
Persons, the Regulations also seek to restrict investment 
into Russia in other ways – by prohibiting direct or 
indirect acquisition of ownership interest in Russian 
land and entities with a place of business in Russia for 
the purposes of making funds or economic resources 
available (either directly or indirectly) for the benefit of 
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persons connected with Russia. The flow of economic 
resources into Russia is similarly restricted by prohibiting 
the establishment of joint ventures with persons 
connected with Russia and the opening of representative 
offices and subsidiaries in Russia. Investment services 
directly related to the above activities is also prohibited. 
It is also worth noting that the Regulations impose 
export controls and trade sanctions including in relation 
to making available or acquiring goods and technology.

It is clear that the sanctions regime in the UK and 
internationally is extensive and in light of the ever-
evolving sanctions position in the UK, any engagement 
or involvement whether direct or indirect with a 
Designated Person or Russian asset, or a person or asset 
connected to Russia, should be considered extremely 
carefully alongside specialist professional advice before 
any steps of any kind are taken.

SANCTIONS: RESTRUCTURING & INSOLVENCY

Certain consequences of the sanctions regime in 
restructuring and insolvency and some early examples

Given the extensive reach of the sanctions regimes 
there are natural and inevitable consequences, both 
domestic and cross-border, flowing from the sanctions 
that have been put in place. Unlike sanctions targets 
seen in the past, Russian individuals and entities have 
been significant international players and the resulting 
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implications from a restructuring and insolvency 
perspective are unavoidable.

Some of these implications are obvious. For example, 
businesses that have either a direct or indirect 
connection to a Designated Person will face significant 
operational impediments. Such a business could face 
being effectively hamstrung with restrictions on its 
ability to make or receive payments which is obviously 
critical to any business’ ability to trade.

Likewise, businesses which are financially backed by any 
of the sanctioned Russian banks or other Designated 
Persons face their access to their current lending being 
cut off, likely defaults under their financial arrangements 
and in many instances insurmountable challenges in 
obtaining refinancing from a non-sanctioned lender.

One casualty of this is Russian gold mining company, 
Petropavlovsk. In brief summary, Petropavlovsk 
plc (Petropavlovsk) owed over US$200 million to 
Gazprombank, a Designated Person, under a term loan. 
In light of Gazprombank’s sanctioned status (and the 
associated restrictions and prohibitions), Petropavlovsk 
did not make an interest payment which was due 
under the term loan. Consequently, on 18 April 2022 
Gazprombank accelerated the debt under the term 
loan with the full amount then being immediately due 
and payable, also triggering cross-defaults under other 
financial instruments. Petropavlovsk was unable to 
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refinance and was consequently unable to satisfy its 
debts. On 18 July 2022 Petropavlovsk was placed into 
administration.

Another consequence of sanctions is that there will 
be unavoidable disruption to businesses which rely on 
Russian persons or assets as part of the supply chain. A 
very broad but well-publicised example of this can be 
seen in the supply of gas. While this has been a particular 
issue in Germany and Italy (for example) which rely 
more heavily on Russian gas supply than the UK. Indeed 
the Office for National Statistics has reported that June 
2022 was the first month since records began where 
the UK imported no Russian gas2 – the impact on the 
international wholesale gas price has been clearly felt 
in the UK.

Less obvious but no less problematic are the issues being 
faced in financial restructurings where bonds or notes 
for example are held by Designated Persons. Routes are 
being worked through in processes such as schemes of 
arrangement to permit restructurings involving assets 
(e.g. financial instruments) directly or indirectly owned 
or held by Designated Persons. Nostrum Oil & Gas Plc3 
is an example of this. At the convening stage the court 
considered whether the fact that sanctions imposed 

2	 Office for National Statistics (ONS), published on 24 August 2022, ONS website, 
article, The impact of sanctions on UK trade with Russia – Office for National 
Statistics June 2022

3	 Re Nostrum Oil and Gas Plc [2022] EWHC 1646 (Ch) and [2022] EWHC 2249 (Ch)

https://www.ons.gov.uk/economy/nationalaccounts/balanceofpayments/articles/theimpactofsanctionsonuktradewithrussia/june2022
https://www.ons.gov.uk/economy/nationalaccounts/balanceofpayments/articles/theimpactofsanctionsonuktradewithrussia/june2022
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on certain creditors, preventing those creditors from 
receiving the consideration under the scheme which 
they would otherwise be due, fractured the class. The 
court determined that while it was true that the scheme 
consideration would not be payable to creditors who 
were Designated Persons in the usual way, a trust 
mechanic had been incorporated to deal with this and, 
in this case, the court agreed that this did not fracture 
the single class of creditors.4 At the scheme sanction 
stage, the court was satisfied that the use of a holding 
trust structure was an appropriate mechanic to: (i) allow 
the restructuring to continue; (ii) enable compliance 
with applicable sanctions; and (iii) protect the fair 
treatment of the entire class of scheme creditors under 
the scheme.5

Meanwhile, Designated Persons themselves of course 
face significant challenges as a consequence of the 
financial and trade restrictions imposed on them. 
In some cases, this has made the operating of UK 
subsidiaries of certain entities untenable, in many 
of those instances by virtue of the prohibitions on 
making and receiving payments which would otherwise 
have flowed around the relevant corporate groups. 
Given that Russian financial institutions have been a 
significant target of sanctions, it is not surprising that 
some recent consequential UK failures have been in the 

4	 Re Nostrum Oil and Gas Plc [2022] EWHC 1646 (Ch)
5	 Re Nostrum Oil and Gas Plc [2022] EWHC 2249 (Ch)
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financial sector. Sberbank CIB (UK) Limited (Sberbank), 
Sova Capital Limited (Sova Capital)6 were casualties of 
this and in each case the respective directors applied 
to court for, and were granted, an order for a special 
administration pursuant to the Investment Bank Special 
Administration Regulations 2011.

Licencing: an important, and international, 
consideration

Where a case involves a Designated Person, whether 
directly or indirectly it should be considered whether 
any (and which) government issued licences are 
required in respect of either acting for, or steps to be 
taken by, a Designated Person, or carrying out actions 
(e.g. conducting transactions or making distributions) 
involving assets of the Designated Person.

Recent case law7 has demonstrated that courts have been 
prepared to appoint administrators over Designated 
Persons where a licence has been granted by the UK’s 
Office of Financial Sanctions Implementation (OFSI) 
to allow the conduct of such administration. However, 
the court will look beyond the UK in considering the 
question of appropriateness of granting such an order 
on the facts of the relevant case. For example, in the 
case of VTB Bank Plc (VTB), the OFSI licence granted 

6	 Re Sova Capital Limited [2022] EWHC 814 (Ch)
7	 See for example Re VTB Capital Plc [2022] EWHC 1106 and Re Sberbank CIB (UK) 

Ltd [2022] EWHC 1059 (Ch)
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permitted (subject to other conditions) any Person 
(being any individual, body of persons corporate or 
unincorporate, any organisation or any association or 
combination of persons) to “make, receive, or process 
any payments or take any other action in connection 
with any insolvency proceedings relating to [VTB] and 
its UK subsidiaries”8. However, as noted above, the 
response to the Russian invasion of Ukraine has been 
an international one with sanctions imposed by various 
nations, relevantly in the case of VTB, including the 
US. Owing to actions needing to be taken in that case, 
the prospective administrators of VTB considered that 
they would not be able appropriately to conduct the 
administration to achieve its purpose in the absence of 
a licence from the US sanctions authority, the Office of 
Foreign Assets Control (OFAC). Consequently, although 
the OFSI licence was considered to be sufficient for the 
purposes of making an order for administration within 
the UK, the court held that the appointment of those 
administrators would be pointless until all necessary 
licences are in place. Therefore, at the time of writing, 
the administration order is held in draft form pending 
evidence that an OFAC licence has been issued.9

It should be noted that turnaround times for obtaining 
licences from any jurisdiction are unpredictable and can 
be extensive.

8	 OFSI General licence – INT/2022/1280876 at 5.1
9	 Re VTB Capital Plc [2022] EWHC 1106
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The international response, and indeed the extraterritorial 
effect of various sanctions regimes, will likely continue 
to pose complications in cross-border transactions 
owing to differences in approaches, including available 
licensing grounds, by various authorities – OFSI, OFAC, 
and the European Union, to name a few. Transactions 
will therefore have to be approached on a holistic, case-
by-case basis taking into account the different sanctions 
regimes applicable to the transaction – this may be 
determined by (amongst other things) the Designated 
Person’s place of operations, the currency payments are 
made and cleared in (for instance, many payments are 
currently processed in US dollars and therefore relevant 
to the US sanctions regime), and any parallel insolvency 
proceedings in jurisdictions outside the UK.

WHAT NEXT?

Given the freeze on “dealing” with assets owned, held or 
controlled by Designated Persons, there are inevitable 
complications which insolvency practitioners face post-
appointment in an appointment involving a Designated 
Person. For example, making distributions to sanctioned 
creditors. In circumstances where distributions are to be 
made after such creditors have been sanctioned, those 
distributions may not be made unless and until relevant 
licences are in place or those creditors are no longer 
sanctioned. This could result in insolvent estates having 
to remain open for far longer than may otherwise be 
expected. Similarly, business restructurings involving a 
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Designated Person face an added layer of complexity 
and may require one or more licences to continue to take 
place as planned. In each case there may be disruption 
or delay to timelines and indeed potential added costs 
involved.

Evidently, the landscape around the ongoing conflict, 
and as a result, the global sanctions regime, remains 
ever-changing. In the short to medium term, the 
financial implications continue to be felt acutely in our 
day-to-day lives. While there is a growing body of case 
law providing a framework on how the UK’s insolvency 
regime may interact with the Regulations and the wider 
international sanctions regime, much uncertainty still 
remains. Accordingly, professionals seeking to advise on 
sanctions-related matters must continue consistently 
to monitor developments in the area and checks should 
be made against each of the relevant sanctions regimes 
at the time of advising.
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DISCLOSURE 

Disclosure means formally stating that documents (or 
classes of documents) exist or have existed. It involves 
identifying and making available documents that are 
relevant to the issues in the proceedings, which either 
support or undermine the respective parties’ cases. Each 
party will then have the right to inspect the disclosed 
documents. Disclosure is very important in achieving 
the fair resolution of civil proceedings. 

All parties to civil proceedings in England and Wales 
must give disclosure, subject to very narrow exceptions, 
which we discuss in more detail below. 

Disclosure is an expensive exercise and insolvency 
practitioners must ensure they engage personally with 
their disclosure obligations. Disclosure should not be 
delegated to lawyers, or any other person. This was 
recently considered in Sheeran & Ors v Chokri & Ors 
[2021] EWHC 3553 (Ch) where Mr Sheeran’s manager 
undertook Mr Sheeran’s disclosure exercise on his behalf. 
The judge acknowledged that Mr Sheeran and the other 
claimants were “very busy people”, but he reiterated 
the importance that they “initiate[d] these proceedings 
and it is important that people in their position take 
responsibility for their own disclosure”.

The disclosure obligations include (but are not limited 
to) the following:
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	• as soon as you know that you are or may become party 
to proceedings, you have a duty to take reasonable 
steps to preserve documents in your control that 
may be relevant to any issue in the proceedings;

	• once proceedings are issued, the parties must not 
only disclose documents which benefit their own 
case, but also documents which are known to be 
adverse.

Disclosure is governed by the disclosure pilot (Practice 
Direction 51 U, or PD 51U for short) which commenced 
on 1 January 2019 and was made permanent on 
1 October 2022.

Generally speaking, parties will most likely be required 
to undertake what is known as ‘initial disclosure’. Under 
initial disclosure, parties must disclose key documents 
on which they wish to rely or refer to or are necessary 
for the other side to understand their case – there is no 
need for the parties to undertake a search, translate 
documents or disclose known adverse documents at 
this stage.

The extent of any additional disclosure undertaken 
depends on whether the parties apply for extended 
disclosure. The additional disclosure required will 
depend on the type of disclosure requested and the 
varying degrees of extended disclosure are known as 
‘models’; parties must ensure that their request for 
extended disclosure is reasonable and proportionate 
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by reference to their own case. This will range from a 
disclosure confined to known adverse documents, to a 
wide search-based disclosure. 

Whilst we consider legal professional privilege in more 
detail below, it is worth noting that for the purpose of 
disclosure, privileged documents must be disclosed but 
may not be inspected, meaning that parties will merely 
be put on notice that such documents exist. 

LEGAL PROFESSIONAL PRIVILEGE AND 
ITS RELEVANCE FOR INSOLVENCY 
PRACTITIONERS 

Legal professional privilege is a central principle of the 
English legal system and, although it may take slightly 
different forms, that of many other jurisdictions. It 
is central to the administration of justice. Broadly, it 
enables individuals and organisations to obtain legal 
advice and assistance in the confidence that those 
communications are protected from disclosure to 
others, thereby encouraging them to be full and frank in 
discussions with advisers. 

The law on legal professional privilege had for a while 
been in a state of flux until judgment was handed 
down in the case of Director of the Serious Fraud Office 
v Eurasian Natural Resources Corporation Ltd [2018] 
EWCA Civ 2006 (SFO v ENRC). But whilst the judgment 
helped allay some of the concerns of professionals and 
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businesses in this area, there remain important limits 
to the scope of legal professional privilege, to which 
restructuring professionals need to be alive. 

Legal professional privilege in investigations: the 
current “hot topic” 

Much of the recent case law has focused on issues of 
privilege in investigations carried out by corporate 
entities in the context of potential legal action by 
regulators, law enforcement agencies, or third parties 
with whom commercial litigation may ensue. 

In SFO v ENRC, ENRC claimed that documents produced 
during its internal investigation were subject to legal 
professional privilege and refused to hand them over 
to the SFO. In respect of many of the documents over 
which privilege was asserted, the High Court at the 
first hearing (Mrs Justice Andrews, in May 2017: [2017] 
EWHC 1017) rejected the claim to privilege and ordered 
that these products of ENRC’s internal investigation be 
handed over to the SFO. The decision caused dismay in 
the legal and business communities, many members 
of which considered the court to have encroached too 
far into businesses’ ability to investigate issues which 
have arisen without fear of having to hand the products 
of their investigation over to a third party. Whilst the 
High Court decision has been successfully appealed, a 
number of lessons remain. 
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Although the context in SFO v ENRC and a number of the 
other recent cases was a corporate internal investigation 
against the backdrop of potential regulatory or criminal 
action, these decisions have broader relevance for 
various types of investigation, exploration or enquiry 
which might be made into possible issues by an 
officeholder on taking up an appointment. 

Legal professional privilege takes two forms; litigation 
privilege and legal advice privilege. We will consider 
the extent to which these two forms of privilege can 
protect an officeholder from disclosing working papers 
generated as a result of investigations carried out as 
part of their appointment.

Litigation privilege in an officeholder’s working 
papers 

Given the limited scope for the application of legal 
advice privilege in the context of factual investigations 
into the assets and affairs of an insolvent entity (as 
discussed further below), the scope of the other form of 
legal professional privilege, litigation privilege, is key for 
restructuring professionals. Litigation privilege protects 
confidential communications (whether between a 
lawyer and their client and/or a third party, or between 
that client itself and a third party) which are made for the 
sole or dominant purpose of conducting “adversarial” 
(not inquisitorial or investigative) litigation which is in 
progress, pending or “reasonably in contemplation”.
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Recent decisions have scrutinised these ingredients and 
had given rise to uncertainty as to the boundaries of 
litigation privilege. Assumptions about the protection 
of litigation privilege – such as overly simplistic talk of 
the “curtain” of litigation privilege having “come down” 
because the situation is contentious or potentially 
contentious – are dangerous. Care needs to be taken 
by officeholders to maximise the chances of this type 
of privilege attaching to the products of investigations 
and enquiries they carry out to maximise the chances 
of withstanding a challenge by a third party wishing to 
access those documents. 

“Adversarial litigation” – Particular caution is needed 
if investigations are carried out in circumstances where it 
might be said that the litigation which is contemplated is 
not “adversarial” in nature. For example, in SFO v ENRC, 
the court had to consider, apparently for the first time, 
whether an SFO criminal investigation was “adversarial” 
litigation. ENRC argued that litigation privilege 
attached to documents such as notes of interviews 
with employees and ex-employees of the company, 
factual updates and forensic accountants’ reports, in 
circumstances where dialogue was ongoing with the 
SFO which, in time, began a criminal investigation. 
ENRC claimed that these documents were covered 
by litigation privilege as their dominant purpose was 
to enable the company to obtain advice or evidence 
in connection with anticipated adversarial criminal 
litigation. At the first hearing, the judge rejected this, 
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ruling that an SFO criminal investigation (as opposed to 
a prosecution) was not “adversarial” litigation. The Court 
of Appeal has done away with this hard-line distinction, 
ruling instead that while not every manifestation of 
concern by the SFO will necessarily be regarded as 
adversarial litigation, where the SFO has made clear 
that there is a prospect of a criminal prosecution, and 
lawyers are engaged to deal with that situation, there 
are clear grounds for saying that adversarial litigation is 
in reasonable contemplation. Other examples of non- 
“adversarial” litigation might, however, be purely fact-
finding investigations by a regulator or a public inquiry. 

“In reasonable contemplation” – Consideration 
must be given as to whether litigation is “in reasonable 
contemplation”, as it must be for litigation privilege 
potentially to apply. This does not require that litigation 
is more likely than not, but does require that it is more 
than a mere possibility. Concern had been expressed that 
the High Court decision in SFO v ENRC had increased 
the threshold in this regard, effectively meaning that 
litigation was not in reasonable contemplation until 
shortly before proceedings were about to begin. Order 
in this area has, to a large extent, been restored by the 
Court of Appeal. 

While the Court of Appeal’s acceptance that at the first 
hearing of SFO v ENRC, the judge had set the bar too 
high for establishing that litigation was in reasonable 
contemplation is welcome, the precise facts and evidence 
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will always be crucial to determining whether it can be 
said that litigation was in reasonable contemplation at 
the material time. Particular care should be taken with 
investigations carried out at an early stage when the 
prospect of any litigation (whether by or against the 
insolvent or insolvency practitioner) is more speculative. 
In contrast, in Bilta (UK) Ltd (In Liquidation) v RBS [2017] 
EWHC 3535 (Ch) (Bilta1), RBS (which was represented 
by Pinsent Masons LLP) conducted an investigation 
after receiving a letter from HMRC alleging that RBS 
knew or should have known that it had participated in 
transactions connected with fraud and asserting that 
HMRC had grounds to deny RBS’ claim for VAT input 
tax. When the claimant (a company in liquidation) 
later sought (amongst other things) notes of employee 
interviews carried out by the bank’s solicitors in the 
course of that investigation, the question of litigation 
privilege arose. The claimant conceded, however, that 
litigation (by HMRC) was in reasonable contemplation 

1	 It must be noted that following Bilta, there have been subsequent proceedings 
brought by Bilta (UK) Ltd (in Liquidation) against Natwest Markets Plc and 
Mercuria Energy Europe Trading Ltd for claims of dishonest assistance on the part 
of the defendants. The case was considered at first instance on 10 March 2020 
by Mr Justice Snowden, who concluded dishonest assistance on the part of the 
defendants’ employees (Bilta (UK) Limited (In Liquidation) and others v Natwest 
Markets Plc, Mercuria Energy Europe Trading Limited [2020] EWHC 546 (Ch), 
2020 WL 01169967). Subsequently, at a hearing on 10 May 2021, the Court of 
Appeal ordered that the High Court judgment be set aside and that the matter 
be remitted for a retrial due to the delay of 20 months in handing down the 
first instance judgment (Natwest Markets Plc, Mercuria Energy Europe Trading 
Ltd v Bilta (UK) Ltd (In Liquidation) and Others [2021] EWCA Civ 680, 2021 WL 
01845342). This case did not consider further the issue of privilege and therefore 
has not been summarised in this note.
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at the time of the documents’ creation. This was 
unsurprising in light of the receipt of HMRC’s letter, 
which the judge described as a “watershed moment”. 

The “sole or dominant purpose” test – The final 
question when considering whether litigation privilege 
will apply is whether the document in question was 
created for the sole or dominant purpose of deployment 
in, or the obtaining of advice on the conduct of, the 
prosecution or defence of the contemplated (adversarial) 
litigation. 

A document may have more than one purpose. In 
that situation, the basic question is which purpose 
is dominant, but an alternative analysis is that two 
apparent purposes were simply inseparable parts of 
a single purpose. That analysis was applied in Bilta, 
where the judge found that, taking “a realistic, indeed 
commercial, view of the facts”, trying to persuade HMRC 
not to issue an assessment was at most a subsidiary 
purpose which was “part of the continuum that formed 
the road to the litigation”. The dominant purpose of the 
documents was their use in that litigation. 

The Court of Appeal in SFO v ENRC has also resolved 
a number of other controversial aspects of Mrs Justice 
Andrews’ decision in that case. For example, Mrs Justice 
Andrews distinguished between (a) documents created 
for the purposes of persuading the SFO not to start a 
prosecution, and (b) the conduct of a defence to such a 
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prosecution, with the former not (Mrs Justice Andrews 
ruled) being a sufficient litigation purpose. The Court 
of Appeal rejected that distinction, holding that legal 
advice given to “head off, avoid or … settle” reasonably 
contemplated proceedings is as much protected by 
litigation privilege as advice given for the purpose of 
defending such proceedings. 

Again, therefore, the evidence as to purpose is key. In 
Bilta, for example, there was ample evidence available 
to meet the claimant’s argument that the documents in 
question had not been created for the dominant purpose 
of defending tax assessment proceedings by HMRC. 
RBS had instructed Pinsent Masons LLP’s specialist tax 
disputes team to lead the dispute and the investigation. 
Our retainer letter with RBS clearly set out the scope of 
work as “to provide legal advice in respect of a dispute 
with HMRC regarding the recoverability of income tax 
relating to purchases of carbon credits by RBS SEE”. 
The fact that the bank adopted a cooperative approach 
towards HMRC did not alter the fact that it was preparing 
for litigation. This was clear from the report provided in 
response to HMRC, being the fruits of Pinsent Masons 
LLP’s work, which set out a detailed legal and factual 
analysis as to why HMRC was not entitled to deny RBS’ 
input tax claim. 

Despite the welcome overturning of Mrs Justice 
Andrews’ decision in SFO v ENRC by the Court of Appeal, 
the key message which arises from the recent cases, 
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discussed further in the following section, remains that 
being clear about and documenting the purpose of 
any investigations or enquiries is critical to maximise 
the chances of being able to claim litigation privilege 
over documents generated in the course of those 
investigations or enquiries. If fact-finding investigations 
are embarked on in a vacuum, without being sufficiently 
related to potential litigation, any documents created 
are unlikely to be privileged. 

Legal advice privilege in an officeholder’s working 
papers 

Legal advice privilege attaches to confidential 
communications between a lawyer and their client for 
the dominant purpose of the seeking or giving of legal 
advice. There is no need for any form of litigation to be 
on the horizon. 

“Lawyer” – A “lawyer” in this context includes an in-
house lawyer or instructed external counsel in private 
practice or at the Bar. However, in-house lawyers 
must be acting in their capacity as a lawyer, and not 
some other capacity which they may have within the 
organisation (such as a company secretarial role or 
board position). Legal advice privilege does not attach 
to communications with other professionals, such as 
accountants, even if they are giving advice which may 
be described as “legal”, such as tax law advice. 
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“The client” – Only the lawyer’s communications with 
the “client” will be covered by legal advice privilege. 
Who constitutes “the client” in the context of a 
corporate entity has been the focus of case law and the 
subject of debate. Only individuals within the company 
authorised to seek and receive the legal advice on behalf 
of the company are considered to be “the client”. This 
may exclude even some very senior personnel within 
the organisation if they are not so authorised. “Mere” 
employees or ex-employees who provide factual 
information for the lawyers will not be “the client” for 
privilege purposes, even if they are providing the lawyers 
with information necessary for them to formulate and 
give their advice. 

“The dominant purpose” test in the context of “legal 
advice” – Only documents created for the dominant 
purpose of the seeking and giving of legal advice are 
covered by legal advice privilege. However, this does 
not mean that only the formal instructions to lawyers 
and the ultimate advice given are covered: anything in 
the “continuum of communications” with the purpose 
of the advice being obtained and given will be covered, 
provided those communications are between lawyer 
and “the client” (see above). A document which did not 
attract privilege when created does not itself become 
privileged simply by being appended to a communication 
seeking advice from a lawyer. So, for example, a factual 
statement appended to instructions to a lawyer is 
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unlikely, on the current law, to be privileged, unless 
litigation privilege attaches to it (as discussed above). 

Since recently, the dominant purpose test was only 
seen in the litigation privilege context. However, in 
the recent decision in Civil Aviation Authority v Jet2.
com Ltd [2020] EWCA Civ 35 (CAA v Jet2), the Court 
of Appeal confirmed that the dominant purpose test 
should also apply to legal advice privilege. In reaching 
this conclusion, the judge commented that litigation 
privilege and legal advice privilege are both limbs to 
the same type of privilege, namely legal professional 
privilege and therefore they should not be differentiated 
in this context. 

As to what constitutes “legal advice”, this is not limited 
to technical advice on the letter of the law, but extends 
to “what should prudently and sensibly be done in the 
relevant legal context”. This will cover presentational, 
commercial or strategic advice, provided that it relates 
to a client’s legal rights, liabilities, obligations and 
remedies. It will not apply, however, to advice of a purely 
strategic or commercial nature which is not provided in 
a “relevant legal context”. Lawyers’ own working papers 
are, on the current law, only privileged to the extent 
that they would “give a clue as to” the content of the 
legal advice being given. 

CAA v Jet2 also considered how legal advice privilege 
applies in multi-addressee emails that include 
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both lawyers and non-lawyers. The Court of Appeal 
confirmed that the purpose of the communication had 
to be identified to establish whether the emails would 
attract legal advice privilege. If the dominant purpose of 
the emails was to instruct lawyers, the communication 
would likely attract legal advice privilege; if the dominant 
purpose of the communication was to enquire about 
commercial views of the non-lawyers in the email chain, 
then this will not be privileged. 

What are the implications for restructuring professionals? 
As the law currently stands, given the narrow definition 
of “the client” for the purposes of legal advice privilege, 
this form of privilege will rarely assist in protecting from 
disclosure documents generated in the course of an 
officeholder’s factual investigations, such as notes of 
interviews with directors and employees. 

In contrast, an officeholder wishing to obtain legal advice 
from external solicitors on appointment should not be 
unduly troubled by many of the contentious aspects 
of legal advice privilege such as who is “the client” in a 
corporate entity. 

SHARING PRIVILEGED INFORMATION AND 
WAIVING PRIVILEGE 

Parties and their legal advisors often need to share 
privileged information with a range of stakeholders, 
such as board of directors, key individuals within a 
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business, insurers, auditors, or potential investors in a 
business. The law recognises the need for some sharing 
of privileged information within the organisation.

Beware that if confidentiality is lost, privilege is also lost, 
and therefore officeholders must ensure great care is 
taken if you are considering sharing privileged material 
with other parties. For instance, legal advice privilege 
may apply to communications passing on or considering 
advice internally, insofar as they reveal the advice. This 
was considered in more detail in CAA v Jet2, where the 
Court of Appeal established that privilege does not only 
attach to the document prepared by lawyers containing 
the legal advice, but also to the clients’ own written 
record of the advice and recommendations received by 
the lawyers, in so far as that material reveals the legal 
advice. 

Of course, you should also be mindful of data protection 
considerations when sharing information with third 
parties.

Common interest privilege

Common interest privilege is not a freestanding form of 
privilege. Instead, it allows a party voluntarily to share 
with a third party material that is already privileged, 
either on the basis of legal advice privilege or litigation 
privilege. If the party with whom the privileged material 
is shared has a “common interest” in the subject matter 
of the privileged material or in litigation in connection 
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with which it was brought into existence, and the 
sharing takes place on a confidential basis, privilege in 
the material should not be lost as a result of sharing it.

The common interest must exist at the time of disclosure 
to the recipient. The courts have been reluctant to give 
an exhaustive definition of when a sufficient common 
interest will exist between parties, and this is very fact-
dependent. In very broad terms, a common interest 
will arise if parties have a closely similar, though not 
necessarily exactly the same, interest at stake. Some 
examples of relationships where a common interest has 
been found include relationships between:

	• 	company and director

	• 	principal and agent

	• 	parent company and subsidiary

	• 	insurer and insured

	• 	co-claimants or co-defendants (on issues where their 
interests are aligned)

In some of these situations, the sharing may itself also, or 
alternatively, attract another form of privilege, such as 
litigation privilege. For example, litigation privilege may 
arise in relation to certain communications between 
co-claimants or co-defendants in a piece of litigation or 
proposed litigation.
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Where material is shared on the basis of common 
interest privilege, the third party recipient can assert 
privilege in the material against the rest of the world, 
and so resist disclosure of the document to others. 
A common interest does not generally give the third 
party rights of access to the privileged documents of 
the party sharing the material, although there are some 
circumstances in which a right of access has been found.

Where a common interest can be established, this 
is generally the preferable basis on which to share 
the document. This is principally because of the right 
that common interest privilege gives the third party 
independently to assert privilege against others.

However, great care must be taken in Scotland, where 
there are many conflicting views as to whether common 
interest privilege actually exists as a concept.

Limited waiver

Even if there is no common interest between the 
party sharing the information and the recipient, the 
law in England and Wales and in Scotland recognises 
that privileged information may, in appropriate 
circumstances, be shared with third parties in such 
a way as does not amount to a waiver of privilege or 
confidentiality in the information. As a matter of good 
practice, the specific purpose for which the information 
is being shared, that privilege is not being waived, and 
that the information must be kept strictly confidential, 
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should be spelled out. This provides a useful alternative 
approach where a common interest cannot be 
established, or in Scotland.

The Cherry Picking rule 

Within the context of waiver of legal privilege, 
officeholders should bear in mind the so called 
Cherry Picking Rule, which provides that parties may 
involuntarily waive privilege on documents mentioned 
in witness statements and evidence. 

If officeholders wish to rely on privileged documents to 
advance their case, then they may have to reveal the 
full communication depending on how the existence 
of such privileged documents was revealed. This was 
recently considered in Thomas and others v Metro Bank 
plc and others (Re Ilya Yurov) [2022] EWHC 2112 (Ch) 
where Judge Parfitt held that privilege had been waived 
in legal advice because it had been summarised in a 
witness statement in support of an application for an 
order under section 366 of the Insolvency Act 1986. This 
meant that all communications with and instructions to 
lawyers leading and in relation to the legal advice had 
to be disclosed.

This issue was also previously considered in PCP 
Capital Partners v Barclays 2020 EWHC 1393 (PCP v 
Barclays) where Judge Waksman held that Barclays 
waived privilege to advice received by lawyers given 
the detailed references of the involvement of lawyers 
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was mentioned in witness statement; Judge Waksman 
commented that these references and the fact that 
Barclays confirmed it was taking comfort from the legal 
advice amounted to more than simply referring to the 
fact of the advice given the witness was relying on the 
legal advice to better Barclays’ position. 

PJSC Tatneft v Bogolyubov and others [2020] EWHC 3225 
(Comm), which relied on PCP v Barclays, considered the 
Cherry Picking Rule in the context of a negative assertion. 
Judge Moulder here concluded that merely responding 
to an assertion regarding the content of privileged 
communications will not result in a waiver of privilege 
as the disclosure would not have been voluntary. 

EXCEPTIONS TO AND LOSS OF LEGAL 
PROFESSIONAL PrivILEGE

Generally speaking, the Courts will be reluctant to rule 
that legal professional privilege does not apply. There 
are however limited exceptions to the rule on legal 
professional privilege and in essence boil down to the 
‘iniquity exception’ and to regulators’ rights, which we 
explore in more detail below. 

The exceptions operate as a reminder that legal 
professional privilege is not absolute; however the scope 
of the exceptions is so narrow and the burden of proof 
is so high that Courts will not rush to deprive a party of 
the fundamental right of legal professional privilege. 



Pinsent Masons 2022 Restructuring and Insolvency Conference 20

The ‘iniquity exception’

Under the iniquity exception, privilege does not attach 
to documents created in furtherance of a crime, fraud or 
other iniquity. This principle is founded on public policy.

There is significant case law on this, but the key relevant 
principles can be summarized as follows:

	• whether the iniquity exception applies or not will 
be assessed individually on the matters considered 
in each case. For a Court to find that the iniquity 
exception applies, it will have to conclude that the 
circumstances were far from the ordinary run of 
cases;

	• if a party, acting fraudulently, communicates with 
their lawyers for the purpose of furthering the crime 
or fraud, this party is not communicating with 
the lawyers in the ordinary course of professional 
communications; 

	• the Court should not afford protection to documents 
and communications which are made for the purpose 
of crime or fraud. 

It must be noted that this exception is not limited to 
circumstances where the lawyer and the parties are 
party to the iniquity. 
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Regulators’ rights in relation to privilege

Some regulators have clear rights to access privileged 
information. In order for that statutory exception to 
apply, it must be clear and unambiguous that it was 
parliament’s intention for the regulators to have access 
to such privileged information. As with the iniquity 
exception, all cases are very fact specific and whether 
legal professional privilege will apply will be determined 
when considering the specific circumstances. 

This was recently considered in Sports Direct 
International plc v Financial Reporting Council [2020] 
EWCA Civ 177 (Sports Direct v FRC), where in the 
absence of a specific statutory right to override privilege, 
the Financial Reporting Council was not entitled to 
privileged documents.

The Court of Appeal here accepted that there were 
two exceptions to the fundamental right of legal 
professional privilege. Firstly, the iniquity exception, 
discussed above. Secondly where the right had been 
modified/or abrogated by statute. The right cannot be 
overridden by general and ambiguous words and, in the 
absence of express language or necessary implications 
to the contrary, the Courts will presume that even the 
most general words were intended to be subject to the 
basic rights of the individual (including the right to legal 
professional privilege). 
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In Sports Direct v FRC, the Court also confirmed that 
pre-existing documents which are not themselves 
privileged do not achieve the protection of privilege 
by being attached to a privileged letter or email. As a 
result, certain attachments to email were required to 
being handed over to the FRC. 

Parliamentary investigations

A number of higher profile insolvencies have in recent 
years been the subject of parliamentary scrutiny, such 
as in the insolvencies of Silentnight and Carillion. It is 
therefore important to consider document creation 
not just in the context of whether it might be disclosed 
in civil proceedings, as privilege may not necessarily 
apply to documents created internally or externally 
where a regulatory or parliamentary investigation is 
commenced.

The leading authorities on parliamentary law and 
practice provide little assistance on the interaction 
between select committee compulsory powers and 
legal professional privilege and this remains a grey 
area. Generally speaking though, it would appear that 
witnesses are bound to answer all questions put to 
them without being able to excuse themselves from 
answering those questions (including in cases of self-
incrimination, exposure to civil actions or breach of 
legal processional privilege). In summary:
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1.	 select committees have a power to require questions 
to be answered despite there being nothing in the 
Standing Orders to this effect aside from the ability 
to simply ask questions;

2.	 select committees would be in a position to enforce 
a failure in the witness to comply in circumstances 
where there is no clear exercisable power to bring 
a witness before Parliament or impose any kind of 
penalty; and

3.	 parliamentary privilege operates to remove the 
ordinary consequences of a witness’s answers, such 
as the possibility that answers may be used in legal 
proceedings. 

However, there is some debate on the final point and 
the protections that parliamentary privilege may 
offer. Although parliamentary privilege is described as 
absolute in nature, the scope and extent of parliamentary 
privilege may be far from absolute even in terms of 
the effective protection of witnesses appearing before 
select committees. Specific advice would be required 
depending on the nature of the investigation but as a 
starting point communications should be made with 
the risk in mind that even if they would ordinarily attract 
privilege in civil proceedings, that protection could fall 
away in other regulatory investigations.
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MAXIMISING AND PROTECTING LEGAL 
PROFESSIONAL PRIVILEGE IN WORKING 
PAPERS 

Drawing together the points above about the scope 
of legal professional privilege in its two forms and the 
ways in which privileged information can be shared, the 
following are some key points to keep in mind in order to 
minimise the chances of working papers produced in the 
course of an insolvency appointment being disclosable 
to a third party: 

	• it should always be made clear that what is being 
sought is the lawyers’ advice on legal rights and 
liabilities and/or what should be done in light of 
those rights and liabilities;  

	• it should not be assumed that factual documents 
passed to lawyers for the purposes of them giving 
their advice will thereby be clothed with privilege; 
such documents may well need to be disclosed to a 
third party in a future dispute;

	• avoid creating unnecessary documents in the first 
place. If information is such that you would not want 
a third party to see it in any future dispute, consider 
whether it is really necessary to record it in writing; 

	• although lawyer involvement does not automatically 
clothe all products of an investigation or similar 
process of enquiry with privilege, lawyers should be 
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an officeholder’s first port of call in any such process. 
Lawyers well versed in this area of the law will be 
able to help structure and manage the process so 
as to maximise the chances of legal professional 
privilege applying. Where they give legal advice to an 
officeholder as the client, that will (unlike advice given 
by any other professional such as an accountant) 
attract legal advice privilege. Other experts such as 
forensic accountants can play an important role, but 
should do so within a structure designed and led by 
lawyers; 

	• ensure all communications seeking, receiving or 
relating to legal advice are kept limited to the “client 
team” authorised to seek and receive that advice. 
The members of this team should be clearly set out 
from the outset in letters of instruction to lawyers, 
lawyers’ letters of engagement and internal memos, 
as appropriate. Discussions with people outside the 
“client team” about legal advice which has been 
received may well not be privileged; 

	• ensure that you are clear as to the purpose of any 
investigation or communication. If the purpose is 
to pursue or defend litigation, set that out clearly in 
writing, such as in instructions to lawyers or forensic 
accountants and in letters inviting directors or 
employees for interview. This should include some 
detail, for example as to the anticipated parties and 
issues in the contemplated dispute, but will also 
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need to be in terms you would be content to deploy 
in support of a claim to privilege. If the investigation 
has more than one purpose (for example, general 
fact-finding as well as preparing for an anticipated 
civil claim), but the latter is the dominant one, that 
should be made clear;

	• similarly, although on the current law factual 
interviews with directors or employees (who are not 
in the “client team”) are unlikely to be privileged 
unless litigation privilege applies, if they are being 
interviewed for the purposes of the information 
gleaned being placed before lawyers for their advice, 
it is worth setting that out clearly, to at least maximise 
the possibility of being able to claim that these fall 
within the “continuum” of communications relating 
to legal advice (albeit that is a difficult argument to 
run on the current law); 

	• label documents which are created appropriately, 
such as with the words “Privileged and confidential 
– created for the purpose of obtaining legal advice 
/ in contemplation of litigation” (as applicable). 
Such headers are not conclusive, but help evidence 
the purpose and may serve as a reminder to those 
involved to preserve confidentiality. Headers also 
assist if and when it comes to any disclosure process 
by flagging those documents which are privileged or 
potentially privileged. For the same reason insolvency 
practitioners may wish to consider storing privileged 
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and non-privileged material which they generate in 
the course of an appointment separately; 

	• taking notes of interviews with employees and 
directors is a skill. Verbatim notes and purely factual 
summaries will not, on the current law, generally be 
protected from disclosure unless litigation privilege 
applies. Unless absolutely confident that this is the 
case, consideration should be given to whether 
advice can be sufficiently interwoven into the notes 
in order to maximise the chances that they will 
attract legal advice privilege. Conversely, a decision 
may be taken to keep factual accounts and advice 
entirely separate, recognising that the former may 
be disclosable but protecting the advice. Specialist 
lawyers will be able to advise on and assist with this;

	• think carefully about document control. 
Confidentiality is an essential ingredient of 
privilege, so must be preserved, and dissemination 
of information should therefore be on a “need to 
know” basis. The use of project names and password 
protection should be considered and unnecessary 
copying-in to emails avoided;

	• document the sharing of confidential information in 
a carefully drafted information sharing agreement 
and limit the information being shared wherever 
possible; 
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	• think about whether common interest privilege may 
apply when sharing privileged material with third 
parties outside the organisation (such as insurers, 
agents, auditors, co-defendants). If common interest 
privilege does not apply, it is possible to share 
confidential information with third parties provided 
there is a clear limited purpose for the sharing on the 
basis of a limited waiver of privilege; and 

	• remember that the position on common interest 
privilege in Scotland is different. It is still possible 
to waive legal professional privilege on a limited 
waiver basis so that disclosure to a third party of a 
privileged document will not mean that it ceases 
to be privileged. The terms of disclosure should be 
clearly established in advance in a carefully drafted 
information sharing agreement.
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See you next year

We hope that you’ve found the 2022 Pinsent 
Masons Restructuring and Insolvency Conference 
informative, entertaining and worthwhile.

Don’t forget to log on to  
www.pinsentmasons.com/restructuringconference  
to download all of today’s presentations.

Have a safe journey home and please do 
get in touch with us if we can help with 
any problems you may have on a restructuring 
or insolvency issue.
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